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Poverty, discrimination, unemployment and the emergence of  a culture of  conflict have surfaced
as major factors for the continuation of political instability in Nepal. In a climate of growing
instability and escalating violence, there has been increased recognition of the multi-ethnic
and multi-cultural character of Nepali society and the need for respecting this diversity for
political stability and social progress. Nepal has at least 59 indigenous peoples (known as
“Janajatis” or “Nationalities”), who are holders of distinct languages, cultures, beliefs and
knowledge systems. The 2001 Census sets the total indigenous population at 8.4 million,
constituting 37.2% of  the total population in the country. The ongoing Maoist insurgency has
succeeded in putting the empowerment, inclusion and advancement of  indigenous nationalities

firmly on the national political agenda.1

Some people may not be aware that the International Labour Organisation has a specific mandate
to work for the protection and promotion of  the rights of  indigenous and tribal peoples. In fact
the ILO has adopted the only international legal instruments on the rights of  indigenous and
tribal peoples: the Convention on Indigenous and Tribal Populations, 1957 (No. 107), now
closed for ratification, and the Convention on Indigenous and Tribal Peoples, 1989 (No. 169).
Convention 169 is the foremost legally binding international instrument protecting the rights
of  these peoples and provides the legal framework for the ILO’s work on indigenous and tribal
peoples, including technical assistance programmes and other operational activities. On a broader
level, the overall mandate of the ILO is to promote social justice, thereby contributing to
universal and lasting peace. As such, the concerns of indigenous and tribal peoples, whose
marginalization has often led to violent conflict in many parts of the world, clearly falls within
its ambit.

It is against this backdrop and at the request of indigenous peoples organizations in Nepal,
that promotion of Convention 169 has been taken up by the ILO in Nepal and supported by
the ILO's technical assistance programme:  the Project to Promote ILO Policy on Indigenous
and Tribal Peoples (which aims to make better known the basic provisions of  ILO Convention
No. 169 in order to facilitate its application both in law and practice2). In addition, it is also

1 Bhattachan and Webster, Indigenous Peoples, Poverty Reduction and Conflict in Nepal, ILO Project to Promote the

Rights of  Indigenous and Tribal Peoples (PRO 169), 2005, pp. 12.
2 An important objective of this programme has been to enable indigenous and tribal peoples to participate more

effectively in national decision-making processes, and to promote dialogue and cooperation between and among
indigenous and tribal peoples and governments.
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relevant to note that promotion of Convention 169 was highlighted by the Committee for the
Elimination of  all forms of  Racial Discrimination (CERD) in their March 2004, ‘Concluding
Observations’ for Nepal, which recommended the state to take stricter measures to combat
discrimination against indigenous peoples and to consider ratification of ILO Convention 169.3

This edited volume is culmination of a concerted attempt by concerned individuals and

organizations to shed more light on the complex issues associated with indigenous peoples,

development and conflict in Nepal. More specifically the aim of the papers is to stimulate

dialogue on ILO Convention on Indigenous and Tribal Peoples (No. 169) and its relevance in

Nepal, particularly to explore its potential in the context of peace-building, with a view to

seeking solutions at the national level to tackle social exclusion of indigenous nationalities,

thus contributing to lasting peace and stability.  This publication is also an attempt to address

the gap in understanding and material on substantive and policy issues related to indigenous

nationalities in Nepal and elsewhere, by including perspectives from government, civil society
and international actors. Taking the spirit and provisions of  Convention 169 as the guiding
principle, it is hoped that the knowledge generated by this book will help create more
understanding of  the problems facing indigenous peoples in Nepal today, thus helping to
stimulate cooperation and harmony between the government, policy makers, indigenous
nationalities and civil society in tackling these important issues.

The format of  the publication largely corresponds with the proceedings and presentation of
research papers presented at the National Dialogue Conference on ILO Convention 169 and
Peace Building in Nepal, held in Kathmandu on 19-20th January, 2005. The main objectives of
this national dialogue were:

• To promote rights of  indigenous nationalities within the framework of  ILO Convention
169.

• To enhance understanding of  indigenous peoples issues among the general population,

to reduce discriminatory practices.
• To generate support and awareness for greater inclusion of  indigenous nationalities in

mainstream social, economic and political processes.

• To facilitate the process of  legal and administrative reforms for political empowerment

of  indigenous nationalities.
• To contribute to the establishment of  a participatory dialogue for lasting peace, through

a better understanding of the role of Convention 169 in conflict situations with ethnic

dimensions.

3 The National Human Rights Action Plan (NHRAP) also calls for the enactment and reinforcement of laws to
protect and safeguard equal rights of indigenous peoples in conformity with international human rights
norms and standards, including Convention 169.
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The first day of  the conference served as an introduction to Convention 169 and focused on

general issues related to the Convention, its provisions and its application in the Nepalese

context. Day two looked particularly at Convention 169 in the context of social exclusion,

conflict and lasting peace in Nepal.  Since that time, extensive work has gone into the research

papers by both the authors and editors to get them to their present format. In this publication,

following the inauguration speeches (in which the then Prime Minister was reminded of his

earlier commitment to ratify Convention 169) the chapters are arranged under two sections:

Section One:  ‘Convention 169 in the Nepali Context’, and Section Two: ‘Social Exclusion, Conflict

and Lasting Peace in Nepal’.

The first paper by Coen Kompier serves as a general introduction to the spirit and scope of
Convention 169 by elaborating on its role as a development tool.  Mr Kompier briefly discusses
the major provisions of the Convention, focusing particularly on those which are sometimes
open to misinterpretation by governments. These include issues related to definition (Article 1);
land rights, including displacement, resettlement and natural resources (Articles 13-19). Finally,
he brings up the question of feasibility of ratification by Nepal given the absence of Parliament
and concludes by saying this is a choice which can only be made and orchestrated at the
national level.

The second paper by Hem Sharma Pokharel is pioneering in that it gives a comprehensive
account of  the government’s perspective of  indigenous nationality issues, including
documentation and brief analysis of the range of policies and initiatives related to indigenous
nationalities undertaken by HMG/N, including constitutional and legal provisions; five year
development plans (particularly the Tenth Plan); commitments made in the Nepal Development
Forum; National Foundation for the Development of  Indigenous Nationalities (NFDIN) and
the National Human Rights Action Plan (NHRAP). Mr Pokharel concludes that the legislative
and policy framework in Nepal is essentially conducive for ratification of Convention 169.
However, he also raises some of the challenges faced by HMG-N in addressing indigenous
peoples’ issues, before finishing with a list of recommendations for the future.

Through its deeper analysis of national legislation and policy vis-à-vis the provisions of
Convention 169, the comparative legal review by Shankar Limbu substantiates on the general
opinion of the previous paper – i.e. that policy direction in Nepal is essentially favorable to the
spirit of Convention 169. However, the inherent discrimination embedded in the national
Constitution, which denies non-Hindus cultural rights, by designating Nepal as a Hindu Kingdom
and Khas Nepali as the official language, remains a major impediment to equality and renders
the constitution ambiguous in terms of  the rights it affords to indigenous peoples.4

4 'Nepal is a multiethnic, multilingual, democratic, independent, indivisible, sovereign, Hindu and Constitutional

Monarchical Kingdom' (Article 4 (1)). 'The Nepali language in the Devnagari script is the language of the nation of
Nepal. The Nepali language shall be the official language' (Article 6 (1)).
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This comprehensive paper also gives a brief history of the plight of indigenous peoples in
Nepal and the impact that historical processes and injustices, such as land alienation and
discriminatory policies and laws justified in the process of  state formation, have had on
indigenous nationalities in the present. This is followed by a detailed analysis of each provision
of the Convention against national legislation. The analysis is guided by the framework of
Convention 169 and includes: self management; responsibility of government; fundamental
rights; special measures; consultation, participation and representation; development; customs,
traditions and customary law; land and resources; employment, and education and
communication. The paper concludes by emphasizing that ratification of Convention 169 at
the present historical juncture is; ‘timely, relevant and in accordance with the principles of
democracy’. Furthermore, the authors assert that ratification would substantiate Nepal’s claim
(which is increasingly at stake), that it is a democratic, socially just nation, responsive to the
needs and demands of its peoples and respectful of their human rights and fundamental
freedoms.

The third paper in this volume, by Yasso Kanti Bhattachan discusses two of  the most
fundamental concepts of Convention 169: consultation and participation. The paper commences
with a look at the meaning of these two concepts and how they differ from each other, before
examining their implementation in the context of Nepal. With regard to consultation, she
reveals that this principle has not yet been taken seriously enough by either the government or
donors, with the result that programmes and projects aimed at indigenous peoples have not
been effective. Turning to participation, the author presents some telling statistics and analysis
of  the representation of  indigenous nationalities in the various arms of  the state  and mainstream
political parties. This is compared with the seemingly more favorable representation of  indigenous
nationalities and their issues within the ranks of the Communist Party Nepal (Maoist). The
author concludes by acknowledging that, as a result of  the issues raised by the insurgency,
indigenous nationalities’ concerns are increasingly being taken into account by the ruling state
and donor community, who are beginning to take consultation, participation and representation
of  these peoples more seriously.  However she stresses that there is an urgent need for HMG-
N, political parties, donors and civil society, especially NGOs and human rights organizations,
to come up with principles, policies and implementation guidelines to ensure equal participation
of  all 59 indigenous nationalities in decision-making at all levels.

The paper by economist, Dr Bhuvan Brajracharya examines the very real problems facing
indigenous peoples with regard to access to employment and ‘development’ in general. From a
predominately economic perspective, these include: i) low level of open employment, ii) low
labour productivity, resulting in low income levels; iii) limited access to new frontiers of
knowledge and technology. The paper looks briefly at reasons why, in comparison to the national
average, the majority of  indigenous nationalities in Nepal are lagging behind in terms of
economic advancement and other human development indicators. With estimates showing
that over half of the population of indigenous nationalities fall below the poverty line,
structural discrimination, manifesting in low levels of  political representation, lack of  access
to education, training, employment opportunities and empowerment have been cited as major
factors responsible for perpetuating and deepening the poverty of  indigenous peoples.
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The paper looks at some of  the strategies, especially the Tenth Plan, adopted by the government
to address this situation and concludes with a brief proposal for employment promotion for
indigenous nationalities.

One aspect that the paper does not touch upon, but which is important to keep in mind, is that
indigenous peoples own perceptions of ‘wealth’, ‘poverty’ and ‘development’ may differ from
mainstream views.4 While the process of  development in today’s globalised world is inevitable,
it should not be assumed that there is a uniform answer as to exactly how 'development' should
take place. That indigenous peoples should have the right to decide their own priorities for the
process of  development, is one of  the core provisions of  Convention No. 169 (Article 7.1).

This fundamental issue of what exaclty constitutes 'appropriate development' for indigenous

and tribal peoples brings us on to the next article by Dilnawaz Mahanti. INDISCO is the ILO's

Interregional Programme to Promote Self  Reliance of  Indigenous and Tribal Peoples through

Cooperatives and Self  Help Organisations. Using examples of  INDISCO work in India, the
article highlights the importance of a participatory and rights-based approach to indigenous
and tribal peoples development (as compared to the bureaucratic and ‘top down’ strategies
which have often characterised government approaches to tribal development.) The INDISCO
experience demonstrates that the core concepts of Convention 169, consultation, participation
and self-management, are imperative for success and sustainability of strategies aimed at
economic development of  indigenous and tribal peoples. The paper includes ‘lessons learnt’
with regard to both project implementation and policy interventions and concludes with the
affirmation that, if  approached in the correct manner, traditional skills of  indigenous
communities can be turned into viable economic opportunities.

Section Two of  the book looks in detail at social exclusion, specifically of  indigenous peoples
and its relationship to conflict and sustainable peace. This section aptly commences with a
fascinating paper by Ian Chambers which examines, by reference to other countries, how ILO

Convention 169 has been used to assist in achieving and maintaining peaceful solutions to

violent conflict and civil war.  As in Nepal, poverty and exclusion of  indigenous peoples
exacerbated the thirty-seven year civil war in Guatemala. The paper presents a first hand account
of the events leading up to the peace process and the fundamental role that the Agreement on the

Identity and Rights of the Indigenous Peoples of Guatemala played in this regard. As such, while

dealing with  issues specific to indigenous peoples, Chambers also addresses common problems
faced by multi-ethnic nation states in their attempts to accommodate the interests of diverse
groups. He goes as to demonstrate how adherence to international human rights norms, including

ILO Convention 169, can offer workable solutions in these complex situations and makes

a strong case for adopting a similar approach in Nepal, using Convention 169 as a key instrument

4 See Indigenous and Tribal Peoples and Poverty Reduction Strategy Papers (PRSP): An ethnic audit of  selected PRSPs’
International Labour Office, Geneva, 2005
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in the process of  consultations, negotiations and peace-building initiatives. The paper concludes

with a cautionary note (which Nepal would do well to heed): in the long struggle for cultural,

economic, social and political equality, signing a peace treaty or ratifying a convention alone

will not solve the problem unless and until, there is demonstrated commitment to the stated

objective by all stakeholders.

This paper is followed by an enquiry by  Dr Harka Gurung, into the link between social exclusion

and the Maoist insurgency in Nepal, focusing particularly on indigenous peoples (Janajatis).

Gurung begins by a brief  examination of  the roots of  social exclusion in Nepal, which he

demonstrates are structural in nature, with discrimination embedded in the Constitutional and

legal framework of  the country. What emerges from the discussion is that although there are a

range of ‘excluded’ groups in Nepal, indigenous peoples are unique in facing exclusion on the

basis of religion, language and culture, according to the Constitution, which designates Nepal
as a Hindu Kingdom. This is followed by an analysis of  the Maoist’s ‘ethnic agenda’, which
closely corresponds to identified factors of discrimination and inequality raised by indigenous
peoples. These include ethnic autonomy, devolution, secular state, ending ethnic oppression
and equality of  languages. The paper goes on to explore the nexus between social exclusion
and the insurgency, findings of  which show that although there is no direct correlation in terms
of density of excluded groups and intensity of conflict, there is a strong link with poverty
levels (of  which social exclusion is a determent). Despite their objective differences, Gurung
concludes that both the Maoist movement and the civil indigenous peoples (Janajati) movement
have mutually benefited from each other. The Maoists, by playing the ‘ethnic card’ have benefited
in terms of  attracting indigenous peoples into their fold, while the mainstream indigenous
rights movement has benefited by the increasingly high profile that the Maoists have given to
their cause.

The paper by Kedar Prasad Poudyal and Surya Bahadur Deuja aims to provide an overview of
the current and potential role of national institutions and initiatives, particularly the National
Human Rights Commission, in protecting the human rights of indigenous peoples in Nepal.
Their analysis of  patterns of  killings by both the state and the insurgents serves to reaffirm the
particularly vulnerable position of indigenous nationalities in the current conflict. In light of
Nepal’s obligations under international law and the relationship between discrimination against
indigenous peoples and the conflict, the authors go on to suggest some future strategies and
recommendations for increasing the representation of indigenous peoples and their issues in
the work of the Commission.

This edited edition concludes with a paper by K. Sundar Malla offering an indigenous peoples’
perspective for peaceful transformation of  the armed conflict in Nepal. By showing the
devastating impact that the conflict has had on the all sectors and sections of  society, he amply
demonstrates Nepal’s very real vulnerability of  becoming a failed state. On a more positive
note, Malla acknowledges that awareness of discrimination and social exclusion as fundamental
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root causes of the conflict have greatly increased, with the result that peaceful resolution of
the conflict is now at the top of the national political agenda. However, returing to the core
principles of  Convention 169 (consultation and participation), he suggests that failure of
previous peace talks was partly the result of lack of representation and participation of all
sections of  society, including indigenous nationalities, in the dialogue. What emerges strongly
from his paper is the realisation that in order for lasting peace to be established in Nepal, any
future peace process must go beyond the three conventional stakeholders (i.e. King, Maoists,
political parties) by including the perspectives of  all sections of  society, including indigenous
nationalities. Referring back to the Guatemala experience, the author stresses the importance
of intercultural dialogue, before concluding with three recommendations for the indigenous
peoples movement in Nepal: 1) to lobby both sides of the conflict to make clear their position
regarding the relevance, participation and issues of  indigenous nationalities; 2) form a network
of excluded groups to push their agendas, including ratification and implementation of
Convention 169, and 3) push for involvement of  United Nations in the peace process.

We believe that the papers in this volume substantiate the conviction of  the ILO, the indigenous
peoples of Nepal and a large number of the participants who took part in the national dialogue
(including the former government), that promotion (ultimately leading to ratification) and
subsequent implementation of  Convention 169 would be instrumental in addressing the needs
of Nepal's indigenous nationalities, thereby helping to contribute to lasting peace and stability
in Nepal. As a number of  the following papers show, Convention 169 has enormous potential
as a development tool, which has proven success in other countries as a guiding framework for
basing future policy and action related to indigenous peoples.

Finally, we sincerely hope that this book will provide a useful resource to all those engaged in
the promotion and protection of  indigenous peoples' rights and more generally, to all those
committed to the restoration of  democracy and the peaceful resolution of  the violent armed
conflict which has ravaged Nepal for the last decade.

Webster and Gurung: Introdution



8

ILO Convention 169 as a Tool for Development

Coen Kompier
International Labour Standards Specialist

ILO Subregional Office, New Delhi.
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Hopefully this presentation will provide you with better insights of  ILO Convention No. 169,
but please keep in mind that, given the time constraints, it is only possible to give you a very
general overview of  the Convention and some of  its salient features in this presentation. Luckily,
the original manual of the Convention has been translated from English into Nepali by NEFIN
and has, to the extent possible, included examples from the ground reality in Nepal. The manual
will certainly help you in better grasping the issues at stake, so please read it. During this
presentation, I will try to remain down to earth by presenting some comparative and practical
examples. Details concerning the rights of  indigenous peoples can always be obtained by
accessing the ILO website at  www.ilo.org/public/english/standards/norm/egalite/itpp/

The ILO acted on behalf of the entire United Nations systems when the International Labour
Conference adopted ILO Convention No. 169 in 1989. As such, it was subsequently endorsed
by the UN Economic and Social Council. In addition to the traditional constituency of the
ILO (governments, trade unions and employers' organizations), indigenous organizations and
their representatives fully participated in the preparation and adoption process of the
Convention.

The Convention stipulates a number of rights specifically related to indigenous peoples, but it
also addresses issues at the national level which often concern other sections of society as
well. Therefore, the Convention is benificial for a country as a whole by ensuring that indigenous
issues are being addressed in a proper and legal manner with full participation of the indigenous
peoples concerned.

The government is the prime actor responsible for implementing the provisions of the
Convention. The Convention however clearly states that any issues affecting indigenous peoples
can only be addressed with their full consultation and participation in decision-making at policy
and implementation level. It should be done through a process of genuine dialogue enabling
indigenous people to voice their concerns and to be fully involved in any policy measure affecting
them. Consultation and participation are the two main foundation stones on which the entire
Convention is built.

Article 1 of  the Convention defines indigenous or tribal peoples in a very flexible manner.
This is particularly relevant for countries having indigenous groups which originally migrated
from other areas. This holds true for South Asian countries such as Nepal, Bangladesh and
India, where in most instances it is much more difficult to make a distinction between indigenous
and  non-indigenous than in, let's say, Latin America where most indigenous peoples have been
residing on their lands since time immemorial. An important element in the definition is
self-identification. This refers to the collective right of any indigenous people or community to
decide who is and who is not a member of  that group.

Kompier: ILO Convention 169 as...
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Articles 1-12 speak about fundamental rights, participation and consultation of indigenous
peoples in all policies and programmers affecting them.

Articles 13 to 19 deal with land issues. While discussing land rights, the Czonvention takes
into account the entire environment of an area, which can be inhabited by indigenous and non-
indigenous. If  both groups live in a certain area, they should be treated equally. Convention
No. 169 also states that indigenous peoples can only be separated from their land if  authorities
are left with no other option.

For instance, when a government builds a dam or extracts minerals, there is a set of   specific
guidelines that safeguards indigenous peoples from being removed from their land. As a last
resort, people can be removed from their lands, but only on the condition that they will not
suffer from this removal. In any case, the Convention does not extend any veto right to indigenous
peoples to block this removal. The justification of this principle is due to overall development
gains to be expected from the removal. It goes without saying that the people removed should
be the first to benefit from these development gains.

Like in Orissa, when the indigenous peoples staked a claim to their land, the chief minister
stated that development initiatives could not be interrupted. But at the same time, the authorities
initiated no proper mechanisms for consultation and participation with the peoples concerned.
Such disrespect for the directives laid out in the Convention normally creates misinformation,
feeding confusion and misunderstanding. Misunderstanding fuels protests, often ending in
violence.

Articles 20-32 deal with employment, training, social protection, education and cross border
communications between indigenous peoples.

Article 33 deals with administration. It is extraordinarily important  because it emphasizes
decentralization of the people concerned.

Finally, the Convention supersedes any national measure contrary to its provisions. On the
other hand any provision at national level which is more favorable than the articles of the
Convention is not being affected by ratification of the Convention.

How to move forward with this Convention in Nepal? The Convention clearly determines that
any measures to be taken at national level should take into account the conditions characteristic
of  that country. Also, now that Parliament has been dissolved in Nepal, some of  you feel that
the Convention cannot be ratified, while others see alternative manners of ratification. The
question of ratification and how best to pursue it, is a decision for you to take at the national
level.

Kompier: ILO Convention 169 as...
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     Perspectives of  His Majesty’s Government of

Nepal on  Indigenous Nationalities

Hem Sharma Pokharel
Under Secretary, Ministry of  Local Development

His Majesty's Government Nepal.
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1. Background

The people of Nepal comprise many different races, religions, languages, cultures and

traditions. The National Foundation for the Development of  Indigenous Nationalities

(NFDIN) defines Indigenous Nationalities according to the National Foundation for

Development of Indigenous Nationalities Act, 2002 as ‘a tribe or community having its

own mother language and traditional rites and customs, distinct cultural identity, distinct

social structure and written or unwritten history’ (Section 2, Sub- Section a). NFDIN has

the authority to change this schedule after consulting the concerned communities.

In 2001, the Central Bureau of Statistics (CBS) provided data on 100 caste/ethnic groups

of  Nepal and cited 92 different mother tongues.  Among them NFDIN has identified 59

Indigenous Nationalities. The population of  Indigenous Nationalities is estimated to be
more than 37% in Nepal. Many of these groups are classified as 'disadvantaged groups'
(DAGS).  In 2001, CBS recorded only 43 out of  the 59 groups. This anomaly can be
explained by either, two or more groups being lumped together, some groups being in-
cluded under the category of unidentified caste/ethnic groups or by certain groups being
omitted the list. Consequently, the exact number of  Indigenous Nationalities is still not
determined. Among them Magar (7.14%), Tharu (6.75%), Tamang (5.64%), Newar
(5.48%), Rai (2.79%), Gurung (2.39%) and Limbu (1.58%) are the largest groups (Popu-
lation Monograph of  Nepal, Volume I).

Although today, Indigenous Nationality groups are found scattered across the country,
many continue to occupy a particular habitat (Dahal, D.R., in Population Monograph of
Nepal, Volume I, 2003,91). Their population, according to the census of  2001, is given
in the following table:-

2. Population of Indigenous Nationalities

Table of  Indigenous Nationalities Population

S.N. Indigenous Population % S.N. Indigenous Population  %

Nationalities Nationalities

1 Kisan 2,876 0.01 31 Baramo 7,383 0.03

2 Kumal 93,389 0.44 32 Bahra Gaunle

3 Kushwadiya 552 0.01 33 Bote 7,969 0.04

4 Kusunda 164 0.01 34 Bhujel 117,568 0.52

5 Gangai 31318 0.14 35 Bhote 19,261 0.08

6 Gurung 543,571 2.39 36 Magar 1,622,421 7.14

Sharma Pokharel : Perspectives of  His Majesty’s Government...
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7 Chepang 52,237 0.23 37 Majhi 72,614 0.32

8 Chhantyal 9,814 0.04 38 Marphali Thakali

9 Chhairotan 39 Mugali

10 Jirel 5,316 0.02 40 Meche (Bodo) 3,763 0.02

11 Jhangad 41,764 0.18 41 Yakkha 17,003 0.07

12 Dolpo 42 Rai 635,151 2.79

13 Tangbe 43 Raute 658 0.01

14 Tajpuriya 13,250 0.06 44 Rajbansi (Koch) 95,812 0.42

15 Tamang        1.282,304 5.64 45 Rajhi 2,399 0.01

16 Tingaunle 46 Larke Thakali

17 Tapkegola 47 Limbu 359,379 1.58

18 Thakali 12,973 0.06 48 Lepcha 3,660 0.02

19 Thami 22,999 0,10 49 Lhopa

20 Tharu 1,533,879 6.75 50 Lhomi Shingswa)

21 Thudam 51 Walung 1,148 0.01

22 Danuwar 53,229 0.23 52 Byasi 2,103 0.01

23 Darai 14,589 0.07 53 Sherpa 172,434 0.76

24 Dura 5,169 0.02 54 Satar (Santhal) 42,698 0.19

25 Dhanuk          188.150 0. 83 55 Siyar

Rajbansi

26 Dhimal 19,537 0.09 56 Sunuwar 95,524 0.42

27 Newar 1,245,232 5.48 57 Surel

28 Pahari 11,505 0.05 58 Hayu 1,821 0.01

29 Free 59 Hyolmo 579 0.01

30 Bankariya Adibasi/Janjati 5,259 0.02

Total 8,470,424

The Human Development Index (HDI) of Indigenous Nationalities in general lies in
between Dalit and other caste groups. Representation of  Indigenous Nationalities in

Parliament, the judiciary and administrative jobs is also disproportionate compared to

other caste groups. Representation in Local Bodies is significantly higher (29%) in com-
parison to other sectors. In terms of  political representation, Indigenous Nationalities
come above Dalit but under other caste groups. However, among the Indigenous Na-

tionalities, Thakali and Newar are two particularly developed communities, which rank

highly on the HDI (Nepal Human Development Report, 2004,UNDP.)

The literacy rates of  Thakali, Byasi, Hyolmo, Newar, Gurung, Limbu, Yakkha, Darai,
Chhantal, Jirel, Dura, Rai, and Magar rose in 2001 above the national average (53.7%).

Literacy rate of Thakali, Byasi, Hyolmo and Newar approaches that of the hill Brahmins
(75.6%). But the literacy rates of Kusbadiya, Santhal, Jhangad and Chepang still only

average approximately 27% (Nepal Human Development Report 2004, UNDP, Nepal).

Sharma Pokharel : Perspectives of  His Majesty’s Government...
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3. Constitutional and Legal provisions
Nepal is committed to the fundamental human rights of  its citizens. According to the
Constitution of the Kingdom of Nepal, all citizens are equal before the law and no
person will be denied the equal protection of law (Article 11, Sub-Article (1). In the
same way, Article 11, Sub- article (3) also has a special provision for the protection and
advancement of  the interests of  women, children, the aged, disabled and economically,
socially and educationally backward classes.

The Directive Principles and Policies of  the State set out in the Constitution include
that: the social objective of the State shall be to establish and develop on the foundation
of  justice and morality, a healthy social life by eliminating all types of  economic and
social inequalities and by establishing harmony amongst the various castes, tribes, reli-
gions, languages, races and communities (Article 25 Sub-article (3), the state shall, while
maintaining the cultural diversity of  the country, pursue a policy of  strengthening the
national unity by promoting healthy and cordial social relations amongst the various
religions, castes, tribes, communities and linguistic groups, and by helping in the promo-
tion of their language, literatures scripts, arts and culture (Article 26,Sub-article (2). The
Constitution also includes a provision to pursue a policy by the state, which will help
promote interests of the economically and socially backward groups and communities
by making specials provisions with regard to their education, health, and employment
(Article 26, Sub-article (10).

The Local Self-Governance Act (LSGA) lays stress, in its preamble, on institutionalizing
the process of development by enhancing the participation of all people, including the
ethnic communities, indigenous people and down-trodden, as well as socially and eco-
nomically backward groups, in bringing about social equality in mobilizing and allocating
means for the development of their own region and in the balanced and equal distribu-
tion of  the fruits of  development. LSGA includes a provision for nomination of  Indig-
enous Nationalities in the council and board of  the Local Bodies. This provision has
been made in order to increase participation of Indigenous Nationalities in decision-
making bodies at the local level. In the same way, the provision that mandates participa-
tion of  Indigenous Nationalities in the formation of  mediation committees in Local
Bodies further enhances the opportunity of this community to participate in decision-
making processes.

LSGA also has a provision for Local Bodies to give priority to projects that benefit
women and children, as well as marginalized groups like Indigenous
Nationalities, while formulating their development plans. (Section43 Sub-section 3(b),
Section 111 Sub- section 4 (e) and Section 201 (e).

Provision for nomination from among Indigenous Nationalities in the Upper House
(Rastriya Sabha) also gives ground to represent in the legislative.

Sharma Pokharel : Perspectives of  His Majesty’s Government...
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4. Some efforts for the upliftment of  Indigenous Nationalities

a. The Eight and Ninth Plan

HMG/N has tried to focus on the issues of Indigenous Nationalities, together with other

marginalized groups, since the Eighth (Five Year) Plan. The Eighth Plan aimed to uplift Indig-

enous Nationalities by implementing a number of  welfare programs. However, the programs

formulated by the plan were not able to benefit the diverse range of  Indigenous Nationalities

across the country. Nevertheless, this plan helped initiate the realization that many of  the

issues raised by indigenous communities need to be considered separately from group to group,

as well as from mainstream groups.

Considering the drawbacks of the earlier programs, the Ninth Plan included special policy and

programs related to Indigenous Nationalities, with the aim of eliminating social disparities by
improving their socio-economic condition and raising the overall cultural status of the nation
by undertaking research works on their cultural heritages, which would also help conserve
their distinct cultures. The Plan also aimed to enhance their capabilities through empowering
them economically, socially and communally and involving them in the task of  nation building
by ensuring access to resources by promoting knowledge and modernizing their traditional
occupations.

Although Indigenous Nationalities issues have been highlighted in both the Eighth and Ninth
development plans of Nepal, the outputs of these two plans were not encouraging and poverty
levels were found to be increasing. Subsequently, a new approach was adopted for the Tenth
Plan, in which social and economic inclusion of  poor and marginalised groups formed one of
the four main pillars.

b. Indigenous Nationalities in the Tenth Plan

The Tenth Plan (2002-2007) represents a renewed commitment by HMG/N to poverty alle-
viation. The sole objective is to achieve remarkable and sustainable reduction in the poverty
level in Nepal, from 38% (estimated) of the population at the beginning of the Plan period, to

30% by the end of  the Tenth Plan, and to further reduce the poverty rate to 10% in about

fifteen years time. To this end, HMG/N has formulated a "four pillar" poverty reduction strat-
egy, which squarely addresses the main causes and determinants of  poverty identified in the
preceding poverty analysis. This strategy, is based on four overarching approaches: achieving

sustained high and broad based economic growth, focusing particularly on rural economy:

accelerating human development through a renewed emphasis on effective delivery of basic
social services and economic nfrastructure: ensuring social and economic inclusion of  poor,
marginalized groups and backward regions in the development process: and vigorously

pursuing good governance as a means of delivering better development results and ensuring
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social and economic justice. Particularly noteworthy, the Tenth Plan seeks, as an integral part

of  its poverty reduction strategy, to bring the marginalized sections of  the population and

backward regions into the mainstream of development, and to make visible progress in reduc-

ing existing inequalities.

Long Term Vision

The long term vision of  the Tenth Plan, for the upliftment of  Indigenous Nationality

communities, is to boost indigenous people and ethnic groups to achieve their all-round

development in the areas of economic growth, education, social and cultural upliftment,

by mainstreaming ethnic diversity and mainstreaming them into national development

on the basis of  equality.

Objective

The objective is to provide development opportunities by empowering the ‘backward’
people and people of indigenous and ethnic groups who are unable to participate ac-
tively in the development mainstream.

Strategies, policies and working policies

Some of the Indigenous Nationalities and ethnic groups are far behind the mainstream
of modern development because of geographic remoteness, harsh climatic conditions
and alternative social values. The promotion of  social justice through capability enhance-
ment and participation in social and political development processes will help to main-
stream their concerns in the overall development process, thus contributing to their socio-
economic development. Based on this backdrop, the major strategies, policies and work-
ing policies of this sector are set out in the following table:
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Strategies, policies and working policies for Indigenous Nationalities in the Tenth Plan

S.N. Strategy Policy and working policy

1. All-round development and egalitarian society
- Arrangements will be made to implement the ongoing-targeted

programs of indigenous and ethnic groups, making necessary structural and
institutional reforms effective.

- Priority will be given to persons of highly backward and endangered indig-
enous people and ethnic groups of admission in technical and
non-technical subjects under higher education. Similarly, the scholarship pro-
gram will be extended for the children of that community in the schools
and it will be madeeffective.

- Priority will be given to establish schools and health posts forthat commu-
nity and areas to increase their access to education and health care services.

- In order to make active participation in the development activities, aware-
ness among economically backward  indigenous people/ ethnic communi-
ties in the matter of education health, economic and social will be increased.
The employment and profession oriented programs will be implemented
with the intention on minimizing economic and social
imbalances existed between the indigenous people/ethnic groups and the
advanced ethnic communities.

- Women of  indigenous/ ethnic groups will be empowered by
extending women development programs.

- The capacity of women of indigenous / ethnic group will be
developed by providing legal protection of their traditional development
friendly rights.

- Mandatory arrangements will be made to analyze the status of
indigenous people and ethnic groups of district in the time of formulation
of district plan by the local institutions particularly ZDistrict Development
Committee.

2. Conservation of cultural heritage
- Steps will be taken to establish model village or museums to
enable the identification of multi-lingual, multi- religious, multi-
culture of  the country.

3. Traditional Skills and specialization
-Indigenous people and ethnic group will be made partner in the process of
national development through conducting research, conservation and promo-
tion of diverse culture, language, knowledge and skills inherent in them.

-The National academy for Development of Indigenous Nationalities Act, 2058
B.S. with the objectives of  protecting the rights of  indigenous people and ethnic
groups as well as protection and conservation of their culture, language and
diverse knowledge has been promulgated. The Academy will be established and
strengthened.

4. Mainstreaming
-The indigenous people and ethnic groups will be empowered through decen-
tralization, local community development, human resources development and
mobilization, efforts of poverty alleviation and lingual and cultural institutions.
-The programs of various agencies of His Majesty's Government will be targeted
to those groups and to those areas where majority of indigenous people and
ethnic groups reside. Special arrangements will be made for monitoring and
evaluation of investment programs launched by the non-governmental
organizations to uplift people and ethnic groups.

Assist to create an

egalitarian society by

making all-round

development of

indigenous people

and ethnic groups

through the programs

related to social,

educational, economic

and cultural development as

well as uplift indigenous

people and ethnic groups.

Protect and promote the lan-

guage, scripts, culture / literature,

art, history of indigenous people

and ethnic groups,

Protect and promote tradi-

tional skill, technology and

specialized knowledge and

assist to utilize them in com-

mercial purpose.

Indigenous people and ethnic

groups will be made partners in

the mainstreaming of

overall development by

fostering good relationship,

goodwill and respect among the

various indigenous people, eth-

nic groups, castes and commu-

nities.
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PROGRAMS

Institutional Arrangements

The National Foundation for the Development of  Indigenous Nationalities (NFDIN) is

an autonomous body, formally established in 2002 and operational since 2003, for the

development of  Indigenous Nationalities. The aim is to progressively strengthen the

Foundation and establish district-based units, which will monitor indigenous/ ethnic

programs in 75 districts. These units will work in close co-operation with District Devel-

opment Committees (DDCs) Language and Cultural Development

Protection, conservation and development of  languages will be undertaken. Indigenous

and ethnic languages will be categorized into four groups: 1) endangered, 2) without

traditional scripts, 3) moving towards traditional scripts and 4) established traditional
scripts. Developing curriculum, course books, and support materials in their mother
tongues will facilitate the provision of basic education in their mother tongue, as a
medium of  instruction, in line with the program on Education for All.

The cultural heritage of  Indigenous Nationalities will be protected, conserved and
developed by identifying, conducting research, and documenting various aspects of both
their tangible and intangible heritage. Establishment of museums and model villages for
the protection of  these assets will be supported at the local and central level. Awareness
programs on health and sanitation, family planning and gender issues will be conducted
in this regard.  Special awareness campaigns and informal education will be promoted
through communities and NGOs. Informal education in the mother tongue will also be
initiated.

Human Resources Development (HRD)

HRD of the Indigenous Nationalities will be emphasized. Scholarships will be provided
to students of Highly Marginalised Indigenous Nationalities (HMIN). Special scholar-
ships on technical and non-technical education will also be provided to them. Programs

protecting and conserving traditional language, skills and technology will be implemented.

Social and Economic Development

Traditional skills, craftsmanship and knowledge will be protected, including the
implementation of programs like market management, social development, rehabilitation

etc., in order to support the poverty alleviation of Indigenous Nationalities below
absolute poverty line.

These people will be involved to the maximum in the formulation process, implementation
and management of development projects for them, with a view to increase the

effectiveness of  such interventions.
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Monitoring and Evaluation (M&E)

The community, in the initial stages, will carry out monitoring and evaluation of  the

programs. In districts, district level units, in coordination with MoLD and NFDIN, will

carry out this job. One of  the indicators for the monitoring and evaluation of  the projects

under the Tenth Plan is that at a minimum, 30% beneficiaries should be from among the

Dalits and Indigenous Nationalities. This provision has been initiated to create increased

access of  these people in the development process.

Financial Arrangements

HMG/N will make arrangements to provide funds through District Development Com-

mittees (DDCs) and Development Committees (VDCs) for the programs aimed at Indig-

enous Nationalities. Total outlay for the sector is Rs.1600 million, of  which Rs. 500

million will be borne by Poverty Alleviation Fund and the remaining Rs.1100 million will
be grant in- aid to Local Bodies for all programs, except those conducted through line
ministries.

c. Kamaiya Emancipation

A system of  bonded labor, called Kamayia was widely practiced in some districts of  the Terai
in the mid-western region of  the country. Most of  the Kamaiyas came from the indigenous
Tharu community. HMG/N abolished this system of  bonded labour in July 2000, freeing the
Kamayia’s from decade-long loans and resettling them in the neighboring areas, providing land
and housing facilities. As follow-up to these efforts, several NGOs are working on developing
skills and empowering these people.

d. Road Map for Administrative Reforms

HMG/N has recently initiated some plans for Affirmative Action. The Road Map of  Admin-

istrative Reform Project has decided on institutionalising a policy of  reservation for Dalits,
Indigenous Nationalities, women and people with special abilities in the public services, in-
cluding in semi-government organizations. The decision of  the Cabinet of  ministers is still to

be enacted before implementation can begin. Nevertheless, this initial groundwork is a good

start in this regard.

A high level Committee was formed under the chairmanship of  the Minister of  Finance to
make recommendations on reservation for Dalit, Indigenous Nationalities and women in edu-

cation, employment, health, civil service and representative institutions. The recommenda-
tions of the committee have not yet been received. Different sub committees have also been

working intensively on these issues. A recent verdict by the Supreme Court has increased the
legitimacy of  such initiations. HMG/N is very positive towards this end.
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Policy Announcement of HMG/N

HMG/N announced a policy on August 17th 2003, which calls for:

• Elimination of all kinds of discrimination and exploitation,

• Ascertain the representation of Indigenous Nationalities and Dalits in ratio to their

national population in the National Assembly of the Parliament of Nepal,

• Ascertain the representation of the women by twenty five percent in the

Parliament and other representative institutions at all levels of  the country,

• Representation for women, Indigenous Nationalities and Dalits in the areas of

education, health and employment

• Provision of the use of national languages as second language in the Local

Bodies,

• Formulation of  a political system in which all Nepalese people can participate,

• Create equal environment for self-development for each Nepali citizen.

Commitments of  Nepal in National Development Forum (NDF), 2004

• A meeting for the Nepal Development Forum was held in Kathmandu in 2004.
HMG/N presented several papers on different development issues and aspects.
The future directions proposed in some relevant fields are as follows:

Decentralization

• Participatory planning process needs to be strengthened and consolidated to inte-
grate all devolved functions into the Local Bodies planning, programming and man-
agement,

• Gender mainstreaming, budgeting and auditing mechanism should be instituted at
all levels of local governance,

• Strategy has to be worked out to include political leadership and their commit-
ment to mobilize NGOs, CBOs, civil society and private sector for enhancing

local level development activities with adequate inclusion of women, Dalits and

disadvantaged groups (DAGs),
• Assessment of social mobilization efforts by different agencies should be made,

along with mapping for programme expansion (intensive and extensive), consoli-

dation and graduation, to help avoid overlapping and duplication of  efforts. Atten-

tion should be given to more focused program directed at the ultra poor, disadvan-
taged and Dalits,

Service Delivery

• More efforts are required to mobilize marginalized groups and Dalits so that they

can articulate their demands and be brought into the development mainstream,
ensuring their access to services. Similarly, a number of  improvements are required

to make Local Body plans technically and financially feasible.
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• HMG/N has identified employment generation as one of the most important areas to

address exclusion of marginalized communities and ultra poor, and also the tremendous

growth of  unemployed youth as a result of  escalation of  the conflict in remote areas.

Programs like Food for Work will be emphasized, which address income poverty, food

deficiency and malnutrition simultaneously.

• Programs like Food for Work, affirmative action through giving priority in service deliv-

ery, and employment will be expedited under targeted programs. Adequate representa-

tion, as well as effective participation of excluded communities, will be ensured in Local

Bodies and Community Organisations to bring them into mainstream.

• To address service delivery in conflict situations, flexible mechanisms will be introduced.

Given the success of  mobile camps, such services will be extended. Larger involvement

of  local communities in delivery of  services is the other strategy to help ensure service

delivery.

Conflict and Development

The main objective of Integrated Peace Development Programs (IPDP) is to provide
both human security and development in areas which are heavily affected by the con-
flict, maintain law and order, protect government property and promote peace building
process through advocacy, awareness and communication strategies.

The support strategy for peace and development includes (i) promoting activities that
directly contribute to the youth empowerment and mobilization for peace (ii) rehabilitat-
ing and reintegrating victims (iii) raising awareness and dissemination of  information on
actions which can be taken to promote transformation of  conflict into positive and peace-
ful means for development and (iv) winning " hearts and minds of people" by addressing

communities development needs.

e. Other Efforts

The Ministry of  Education and Sports (MoES) has also initiated reservation for Dalits and

Indigenous Nationalities in the study of  medicine (MBBS). Tribhuvan University also recently
announced its policy of  reservation for Dalits, indigenous people and women.

A Curriculum Development Center under the MoES has initiated the production of textbooks

in different indigenous languages. This was introduced after the recommendation of  the
National Language Policy Recommendation Committee. Provision of  free education to the

poor and marginalized students from Indigenous Nationalities, together with other students
from disadvantaged groups, has also been initiated. There is a scholarship program in MoES

spending significant amount every year for disadvantaged groups, including Indigenous
Nationalities.
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Radio Nepal has started to transmit news in different languages. Local FM radio stations

also are transmitting different programs in different national languages. HMG/N is com-

mitted to promote and protect languages, arts, scripts and culture of the Indigenous

Nationalities.

5. National Foundation for Development of  Indigenous Nationalities

(NFDIN)
National Foundation for Development of  Indigenous Nationalities (NFDIN) was estab-

lished according to the provision of  National Foundation for Development of  Indig-

enous Nationalities Act, 2002 for social, economic and cultural development and

upliftment of various indigenous nationalities of Nepal and for their equal participation

in the mainstream of  national development. The Foundation is an autonomous corporate

body (the only one of its type) with perpetual succession. It has the following objectives:

1. To make overall development of  indigenous nationalities by formulating and imple-
menting the programmes relating to the social, educational, economic and cultural
development and upliftment of indigenous nationalities,

2. To preserve and promote the language, script, culture, literature, arts, history of
the indigenous nationalities,

3. To preserve and promote the traditional knowledge, skill, technology and special
knowledge of indigenous nationalities and to provide assistance in its vocational
use,

4. To cause the indigenous nationalities to be participated in the mainstream of  over-
all national development of the country by maintaining a good relation, goodwill,
and harmony between different indigenous nationalities, castes, tribes and com-
munities.

5. To provide assistance in building an equitable society by making social, economic,

religious and cultural development and upliftment of  indigenous nationalities.1

Since its inception, the main activities initiated by the Foundation comprise several
linguistic, cultural preservation and socio-economic empowerment programmes for

marginalized indigenous nationality groups. Some initiatives to provide scholarships and

programs to promote languages have yielded promising results. However, the Foundation
is still in its infancy and a lot more work needs to be done.

1 Section 5, National Foundation for Development of Indigenous Nationalities Act, 2002
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Presently NFDIN is also responsible for the Praja Development Program. This program

was initiated in 1979 by HMG/N. This program aims to develop the Praja community,

identified as one of  the endangered communities of  Indigenous Nationalities. Several

NGOs are also working with the Praja community.

6. Nepal Federation of  Indigenous Nationalities (NEFIN)
HMG/N is committed to work together with civil society to address the issues of indig-

enous nationalities. Several NGOs are working to this end. Nepal Federation of  Indig-

enous Nationalities (NEFIN), an umbrella organization of organizations representing

the 59 indigenous nationalities, works towards the upliftment and empowerment of  in-

digenous communities. It represents a broad spectrum of  indigenous nationality civil

society in this regard. Janjati Empowerment Project (JEP) is one of  its main activities to

empower the affiliate organizations. NEFIN has 48 indigenous organizations affiliated
to it, along with several other organizations, such as indigenous women’s organizations.

7. National Human Rights Action Plan (NHRAP)
HMG/N approved the National Human Rights Action Plan (NHRAP) in 2004. This

Plan also includes a chapter on Indigenous Nationalities, details of which are as follows:

The programs included in the NHRAP for Indigenous Nationalities comprise, the enact-
ment/reinforcement of human rights for indigenous peoples, compiling and updating
data, increasing employment opportunities and protection and promotion of indigenous
technology and knowledge.

The Action Plan spells out the responsibilities of  different agencies. MoLD is the imple-
menting agency in this regard. The programs are implemented through Local Bodies and
NGOs at the community level. The Office of the Prime Minister and Council of Minis-
ters; NPC; NHRC; Foreign Affairs and Human Rights Committee and other Committees

of  Parliament are entrusted for monitoring and evaluation.
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SN Objectives Programs Activities Cooperating       Implementation          Means of Risk Factor

Agencies         Period   verification
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8. ILO Convention no.169 and constitutional, legal and administrative

provisions in Nepal
ILO Convention no. 169 on Indigenous and Tribal Peoples is the foremost instrument of

international law that protects and promotes the rights of  indigenous nationalities. Since

its adoption in 1989, it has proved an effective instrument to protect the rights of  indig-

enous peoples and address numerous issues raised by them. Some 17 countries, mostly in

Latin America, have ratified this convention. Civil society in Nepal, together with NEFIN,

have initiated a dialogue regarding the ratification of the convention by Nepal, with the

result that the matter is under serious consideration with HMG/N. ILO and NEFIN

have organized a series of consultations and a national dialogue with the purpose of

discussing this issue in greater depth. The provisions of the convention compared to the

constitutional, legal and administrative measures already adopted by Nepal, are set out

in the following table:

S.N. Particulars Provision of the        Domestic arrangements

Convention

1.

2.

Definition if Indigenous people Distinct social, cultural and
economic condition having own
customs and tradition,

Inhabit a specific region.
(Article 1)

People with own mother
tongue, own traditional
rites and customs, distinct
cultural identity, distinct
social structure and written
and unwritten
history.NFDIN Act 2002,
Section 2 (a)

Self identification Self-identification a
fundamental criterion.
(Article 1)

Identified by HMG/N after
the recommendation of
NFDIN council represented
by Adibasi Janjati organiza-
tions.

NFDIN Act 2002, Section 7
Sub-section (l)
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S.N. Particulars            Provision of the Convention               Domestic arrangements

3.

4.

5.

Special measure to safeguard the
people

Special measure to safeguard the
persons, institutions, property,
labor, culture and environment,
Right to decide own priorities and
participation for their socio-
economic development and
protection of environment,
Free enjoyment of general
rights.(Article 4)

State policies and principles for
the protection of disadvan-
taged people like INs,
(Article 25 and 26 of the
Constitution)
Fundamental rights of the
people.
(Article 11-23 of the Constitu-
tion)
LSGA,
 -Planning priority in  LBs
-Mediation committee     -
Nomination in LBs,
Provision for the nomination
in upper house
NFDIN Act 2002
One of the indicators of the
M&E of MoLD projects at
local level is that the beneficiaries
be 30% from among the INs
and Dalit

Recognition and protection Recognition and protection of
social, cultural religious and
spiritual values, practices,

Participation in policy
formulation.(Article 5)

Formulation of policies
and programs for INs
people (NFDIN act 2002,
Section 6 and 9),

State Policies and
principles mentioned in
the constitution

Protection of the rights of
Indigenous people

Right to equality,
Right to freedom,
Protection and promotion of
social, economic and cultural rights,
Assistance to eliminate discrimina-
tion
(Article 2 and 3)

Right to equality and
freedom guaranteed by the
constitution  (Article 11,12),
NFDIN Act 2002,
Tenth Five year Plan,
NHRAP 2004,
Ratification of ICCPR,Civil
Liberties Act 1954
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Consultation with the people6.

7.

8.

9.

10.

Consultation with the representative
institutions to legislative and
administrative measures,

Participation in decision-
making,Make resources available

(Article 6)

LSGA,
-Planning priority in
LBs
-Mediation committee
Nomination in LBs,
Provision for the nomina-
tion in upper house
NFDIN Act 2002

Right to retain customs
Due regards to the customary laws
and customs
(Article 8 and 9)

State policies and
principles for the protection
of disadvantaged people like
INs.
LSGA provision for media-
tion,
Model court project to
promote Mediation through
community

Customs and offences
Custom to be considered in matters
to penalize(Article 9)
Economic, social and cultural
characteristics to be taken into
consideration in imposing penalties
(Article 10)

Priority for local dispute
settlement and Mediation
committee.
(LSGA)

Land, environment and re-
location

Right to use land,
Right to cultural use of land,
Right to natural resources
Right against forced relocation,
Unauthentic use of land,
(Article 13-18)

Right own property (Consti-
tution Article 17)
Land acquisition only by law
(Land acquisition act),
Respect to the tradition,
Community forests and
community irrigation etc,
Unauthentic use of land
prohibited,
Land reform Act-1955
Relocation of Padampur – a
good example

Recruitment and conditions of em-
ployment

Reservation in employment,

Equality or no discrimination,

Equal remuneration,

Social security,

Right to join trade union.

Reservation policy seriously
considered by HMG/N,

Social security provisions
(allowances) for senior
citizens, widows, people with
special abilities,

Right to equality(Article 11 of
the constitution)
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11

12.

13.

14.

Vocational training,
handicrafts and rural
industries

Equal opportunity measures
(Article 21),

Special training programs,

Promotion of handicrafts and
indigenous technology

(Article 22-23)

Right to equality (Article
12 of the constitution),

NFDIN Act 2002,
NHRAP 2004,

Social security and health Social security,

Adequate health services,

Community based health services
(Article 25)

Social security provisions
(allowances) for senior citizens,
widows, people with special
abilities,

Sub health posts and health
posts managed by community/
LBs

Education No discrimination in education
(Article 26),

Own educational institutions
(Article 27),

Promotion of Indigenous
languages.

No discrimination in general,

Initiations on reservation

Initiation of primary
education and curriculum
development in some
mother languages,

Contact and cooperation across
boarder

Contact between indigenous
people

Provision of international
relations by law to
NFDIN (NFDIN ACT,
2002)
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Although the convention has not yet been ratified, from this initial analysis it can be discerned
that many of the provisions of the convention have already been applied in the case of Nepal.
However after ratification, section 9 of  the 1991 Treaty Act would make incorporation of  the
provisions of  the convention in national law mandatory. Upon ratification, Nepal will have to
report to the ILO at specific intervals on aspects relating to implementation of  the conven-
tion. Some people argue that it may be fruitful to include indigenous nationalities in the peace
process to solve the conflict situation of Nepal. Ratification of the convention may create
obligatory conditions to include indigenous people in the peace process. HMG/N is also con-
sidering this issue seriously.
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9. Problems and Constraints
Besides several legal and institutional measures, discrimination against indigenous na-
tionalities at the societal level continues to exist in Nepal. The progress made in the last
decades is encouraging, but not sufficient. For example, Nepal still lacks a conducive
environment to enable marginalized Indigenous Nationalities to participate in the na-
tional development processes.  Furthermore, it must be noted that, one of  the root causes
of present conflict is discrimination against indigenous nationalities and other marginalized
groups. Consequently, it is clear that empowerment activities so far, have not been effec-
tive enough in addressing these issues.

From the above information we can see that Nepal has made minimum necessary consti-
tutional and legal arrangements for the protection and promotion of the rights of Indig-
enous Nationalities. The Tenth Plan has also given due importance to the inclusion of
socially marginalised sections of  society. The Plans and Programs for the upliftment of
Indigenous Nationalities and for the promotion and protection of their culture, language,
arts and scripts reflect the keen interest and commitment of HMG/N in this regard.
Approval of NHRAP is yet another step further in addressing this issue (implementation
of which has been initiated from this fiscal year). The commitments made by HMG/N
during the Nepal Development Forum (NDF) meeting are also encouraging. MoLD is
trying to coordinate and facilitate the implementation of NHRAP in coordination with
agencies concerned. In addition, NFDIN will play an important coordinating role in imple-
menting the provisions of  the Tenth Plan and NHRAP. Local Bodies should naturally
play key role in order to implement projects and programs at the community level. One
of  the indicators for the monitoring and evaluation of  the projects under the Tenth Plan
is that at a minimum, 30% beneficiaries should be from among the Dalits and Indigenous
Nationalities. NGOs and civil society should also be mobilized properly in order to achieve
the target within the specified time. However, the present situation of conflict continues
to present a huge hurdle to implementation of programs at the community level.

As already stated, Nepal has developed several policies and institutional bases to

address the issues raised by Indigenous Nationalities, but the implementation of these

policies is not satisfactory. The problems faced in this regard should be analyzed in

social, economic and political perspectives. General problems experienced when attempting

to address issues of Indigenous Nationalities are as follows:

1. Lack of  information/ data on the status of  Indigenous Nationalities is felt at every

step of planning, implementation, monitoring and evaluation.

2. Insufficient capacity of Indigenous People's Institutions /Organizations at the

local level is reflected in the poor implementation of the programs and absence of

monitoring and evaluation mechanisms,

3. Less access to upliftment programs for the Highly Marginalized Indigenous

Nationalities (HMIN) at the local level,
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4. Less access of marginalised Indigenous Nationalities to natural resources,

5. Programs to educate the marginalized Indigenous Nationalities are not effective,

6. The issue of Indigenous Nationalities has not been recognized as a cross cutting

issue. Subsequently, Sectoral ministries hesitate to take responsibility for the imple-

mentation of programs,

7. Low levels of education and awareness,

8. Loss of indigenous skills and culture,

9. Insufficient access to policymaking and decision making for Indigenous Nationalities,

10. Inadequate affirmative action policies.

11. Disappearance of Indigenous Nationalities’ languages, scripts, arts and cultures,

12. Inadequate access to mass media,

13. Lack of practical implementation of Local Self Governance Act and other domes-

tic laws related to Indigenous Nationalities.

14. Indifferent, discriminatory and conservative social attitude towards indigenous na-

tionalities in mainstream society,

15. Lack of  assimilation of  in society,

16. Present situation of conflict is the most difficult challenge in order to implement

the plans and programs for the upliftment of  the Indigenous Nationalities.

17. Monitoring and evaluation mechanisms for programs targeted to indigenous na-

tionalities are not effective. The initiation taken by HMG/N needs to be improved

and implemented efficiently.

10. Recommendations and Conclusion:
HMG/N is serious about addressing the issues raised by the Indigenous Nationalities.
The Tenth Plan has made specific arrangements for the inclusion of  indigenous people in
the mainstream of development. Civil society is also serious about addressing these

issues. The problems of  Indigenous Nationalities should be analyzed at all levels, including

the social, political and economic dimensions. Some general recommendations have been
made to develop and improve the quality of life of Indigenous Nationalities,
and are as follows:

� A study / survey to identify the status of  the indigenous people is recommended

in order to assess the population, socio-economic condition, indigenous occupa-
tions/technologies, potentials of  development and empowerment, their language,
script, culture, arts and other information. It is also imperative to identify and

focus on the Highly Marginalised Indigenous Nationalities in order to prevent their

extinction.
� Restoration of peace in Nepal is the most important pre-condition for the social,

economic and political development of Nepalese people including the upliftment,
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protection and promotion of  indigenous nationalities.
� The institutions and organizations of the Indigenous Nationalities are not

sufficiently matured to discharge their responsibilities in an efficient manner. There-
fore capacity building of  such organizations also a priority. The Janajati Empower-
ment Project (JEP) could contribute substantially in this regard.

� HMG/N has recognized the issues related to indigenous people. However the
implementation of the related legal provisions and the projects for their upliftment
are not satisfactory. HMG/N has to create a conducive environment for the imple-
mentation of  legal provisions as well as empowerment and development projects
for indigenous nationalities, ensuring their active participation at all stages. The
issue of participation of Indigenous Nationalities is imperative and projects for
their upliftment should be implemented as a cross cutting issue from the line min-
istries and Local Bodies as well.

� Functional access and affordable education opportunities (general and technical)
to the Highly Marginalized Indigenous Nationalities may contribute significantly
to increasing their living standards.

� Several indigenous occupations and technologies may be economically viable or
could be viable after their promotion or modification. HMG/N has to prioritize
the promotion and protection of such occupations and technologies with the par-
ticipation of the community itself. Such approaches can help generate employ-
ment opportunities, thus contributing to poverty alleviation.

� Affirmative action and Road Map of  Administrative Reforms Project, (currently under
consideration by HMG/N) should be decided, enacted and enforced as soon as possible,
in order to mainstream excluded communities, including Indigenous Nationalities.
This will both facilitate Indigenous Nationalities’ access at policymaking level and
provide employment opportunities. A target, based on their ratio of  population,
should be decided for the political representation in local and central level. In the
same way the literacy rate and education for indigenous nationalities
should be decided, taking certain threshold approaches so as to prioritise the most
marginalised communities. In the same way setting goals of  minimum indexes of
HDI could help contribute to the sustainable development of Indigenous
Nationalities.

� Programs related to the protection and promotion of their language, arts, culture,
scripts, and customs should be implemented after accessing their strengths in the
present context.

� Provisions of  LSGA and other domestic laws should be implemented properly.
Nepal is a signatory to the International Convention on the Elimination of all
forms of  Racial Discrimination (ICERD), in addition to several other covenants
and conventions. Proper implementation of  these instruments would be highly
beneficial for improving the position of  Indigenous Nationalities.
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� A mass awareness program should be designed in order to create awareness among

the general population, including the different groups of Indigenous Nationalities,

of  the need to develop a positive attitude towards indigenous communities. Indig-

enous communities should also be sensitized on the balance between assimilation

into mainstream society and promotion of their specific indigenous nature and

needs.

� Mass communication media including electronic media should be utilized to create

awareness among the people about the issues of indigenous peoples and for the

promotion and protection of  their languages, scripts, culture, arts and other strengths.

� Equitable access to land and natural resources should be guaranteed in time.

� Monitoring and Evaluation mechanisms in the government, Local Bodies and

community level should be developed and strengthened in order to effectively implement

empowerment programs targeting Indigenous Nationalities.

� Following the current trend of  promoting partnerships between government, pri-
vate sector and civil society for the development of human beings, public-private
partnerships should also be encouraged for initiatives on Indigenous Nationalities
in Nepal.

� Commitments made by Nepal on the future direction in NDF should be material-
ized with active participation of  HMG/N, international partners, civil society and
private sector.

� Nepal has to develop an implementation culture from formulation culture. Proper
implementation of  formulated plans and policies is imperative for national development.

� MoLD has been entrusted to work as the focal ministry for Dalits and Indigenous
Nationalities. Strengthening of  the desk looking after Dalit and Indigenous
Nationalities would also help ensure efficient coordination and facilitation.

The rich diversity of cultures, religions, languages, scripts and arts of Nepal's Indigenous
Nationalities are an asset to the nation. Protection and promotion of these assets is
imperative for the sustainable development of the people of Nepal. Therefore, upliftment

of all marginalised Indigenous Nationalities, particularly the highly mariginalised, is

imperative. HMG/N has expressed its commitment to working together with civil soci-
ety, private sector and international partners to this end. The National Dialogue Confer-
ence on ILO Convention No. 169 and Peace-Building in Nepal, will help to highlight the

importance of indigenous peoples issues at the national level.
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1
Pradesh Chhetri vs. His Majesty's Government, Nepal Kanun Patrika (Nepal Law Journal), 2061 BS.

INTRODUCTION

Nepal is a country of  rich ethnic, linguistic, religious, cultural and geographical diversity.  These

pluralistic features have helped to bring together and unite people of different groups, but at

the same time, they have served to divide people into different groups with distinct identities.

The territory of Nepal is inhabited by people of both Mongoloid and Caucasoid stock. The

Caucasoid infiltration into Mongoloid areas, which began in the Nepal or Kathmandu Valley

during the Lichhavi times, continued in the Gandaki region during the medieval period and

ended in the Kosi region in the modern period. Thus, while this issue continues to be disputed,

there is little doubt that various indigenous nationalities (Adibasi Janajati in Khas-Nepali)

inhabited the territories of  present-day Nepal prior to the arrival of  the Caucasoid Khasa (Gurung

2004).

According to the population census of 2001, the population of indigenous nationalities is
37.19% of the country's total population, while the population of Khas (Bahun-Chhetri) is
28%. The indigenous nationalities, despite comprising such a large proportion of the population,
have been systematically ignored, marginalized and discriminated against by the policies, laws
and activities of the Nepalese State. As a result, many are disadvantaged in political, economic,
social, cultural and educational sectors. As an increasing number of  studies and research has
pointed out, the outcome of this history of exclusion has resulted in a situation where many
indigenous nationalities continue to be treated as second class citizens within the state.
In this context a disproportionate number of indigenous nationalities face persistent violation
of  their human rights and fundamental freedoms.

The special protection or reservation provided in all areas to one caste (Brahmin), one religion
(Hindu), one language (Khas-Nepali), one culture (Hindu), one sex (male) and one region
(hill) has had dangerous negative impacts on the indigenous nationalities (Bhattachan 2000).

The fact that the problems and issues raised by indigenous nationalities have become issues of

national concern has been highlighted by the adoption of  the ‘ethnic/indigenous’ platform by
the Maoist movement, albeit for their own political purposes. If  indigenous nationalities' issues
are not addressed in the context of more general issues of social justice, then lasting peace will

not be attainable in Nepal. If their demands are not sincerely considered, the present position

occupied by the Maoists will be merely be replaced by another such group, because sustained

oppression, injustice and discrimination will continue to force people into rebellion. Effective

legislation in Nepal can provide a framework to help resolve some of problems and issues

raised by indigenous peoples.1
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In this regard, the indigenous nationalities of Nepal and their representative organization, the
Nepal Federation of  Indigenous Nationalities (NEFIN), have been calling for the ratification
by His Majesty's Government of  the only binding international legal instrument directly related
to indigenous nationalities: the International Labour Organization (ILO) Convention No. 169
on Indigenous and Tribal Peoples (1989). The ILO, as per its mandate, has responded to requests
by indigenous nationalities and has been working with the objective that, as a Member State
with a large population of indigenous peoples, Nepal should be moving towards ratification of
Convention 169. As part of this process, ILO supported LAHURNIP (an organization of
lawyers working in the area of the human rights for Nepal's indigenous nationalities) to carried
out a comparative legal study on prevailing Nepalese laws concerning indigenous nationalities
and ILO Convention No. 169.  A summary of  this comprehensive study is presented below:
The following topics have been dealt with in this summary:

1. The legal status of Nepal's Indigenous Nationalities
2. A brief introduction to ILO Convention 169
3. A comparison of the provisions of ILO Convention 169 and Nepalese Law
4. Implications of ratification of ILO Convention 169 and conclusion

INDIGENOUS NATIONALITIES AND NEPALESE LAW

Before the formation of  the present Nepalese State, indigenous nationalities had control over
their respective ‘states’ and traditional territories. Many of  these states were ruled by local
kings, chiefs and leaders. These independent states and territories later became parts of  a
'unified' Nepal, under the leadership of the King of Gorkha, Prithivi Narayan Shah. Although
present day Nepal started to take shape around 234 years ago, it was only around 186 years ago
that its boundaries and actual territory were finally decleared. According to Ludwig F. Stiller
(1995:29-30), prior to the Sugauli Treaty of  March 4, 1816, the area of  Greater Nepal included
more than 80 states or political units, comprising of Baisi, Chaubisi and Mustang to the north
of the Himalayas; Kumaon, Garhwal, Kulur, Hindur, Busahir, Simur, Barha, Thakuri, Atharah
Thakuri and Kangra to the west of the Mahakali river; Kirtipur, Patan, Kathmandu and
Bhaktapur of  the Kathmandu Valley and finally Makawanpur, Chaudandi and Bijayapur to the
south and east. Following the Sugauli Treaty there were supposedly more than 50 states or
political units encompassed in the Nepalese State. Although the exact figure continues to be
disputed, if we take Baisi, Chaubisi and Mustang of the west, Kirtipur, Patan, Kathmandu,
Bhaktapur and Makawanpur of  central Nepal, and Chaudandi, Bijayapur and Das (Ten)
Limbuwan of  the east, it can be said that present day Nepal came to be formed following the
annexation of  around 64 states or political units (IIDS 2059 BS). During the process of  formation
of  the Nepalese State, Prithivi Narayan Shah undertook treaties with various states. For instance,
the Limbu rulers were brought within the territory of  Nepal following signing of  a treaty
(Regmi 1978).
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Therefore, it is evident that until the beginning of  the 19th century, indigenous nationalities

enjoyed relative autonomy in their traditional home lands and could accordingly freely utilize

and allocate power and resources therein. However, this situation came to an end with the

Gorkhali invasion during the making of  the Nepalese State. Subsequently, a policy of

centralization of power, political and economic marginalization and religious and cultural

domination was carried out through military repression, with the objective of making a Hindu

state and giving priority to Hindu "high" castes. Over the last 235 years, this process has

progressively led to the elimination of the existence and identities of indigenous nationalities

(Subba et al 2000).

Prithivi Narayan Shah in his book, the Dibya Upadesh, called Nepal the true and pure land of

Hindus. Accordingly, the policies and laws of  the new State were firmly based on the Hindu

religion. Hindus were afforded the highest status in society and the premier posts of the State

were the exclusive preserve of  the Tharghar (which included the groups Pande, Pant, Bohara,
Aryal, Khanal and Rana). This custom remained intact until the Rana period (Riccardi 1977),
when Prithivi Narayan Shah advised his successors to follow the policy of giving the highest
state positions to the Hindu castes (Bahun, Chhetri and Thakuri) and posts in the foreign and
defense departments to the Pandes and Basnyats (Stiller 1990).

Since the express policy of the Nepalese State was Hinduisation, the indigenous nationalities
were progressively alienated from their traditional religions and forced to accept Hinduism. As
their traditional religious practices were eroded, their own festivals were displaced by Hindu
festivals like Dashain (symbolizing  the worship of  their rulers) and the Hindu calendar gained
increasing dominance. The language of  the rulers, Khaskura, was renamed as Nepali and became
the official language of the nation. In this process, the cultures of indigenous nationalities
were increasingly marginalized. In short, the Nepalese State attempted to mould and merge

ethnic plurality into Hindu caste based (varna) hierarchy, religious plurality into Hinduism and
linguistic plurality into the monopoly of the Khas language. The indigenous nationalities, despite
their social structure based on more egalitarian principles, were subsequently divided into high

and low castes (Gurung 2004).

The making of the Nepalese State can be divided into three phases: the Shah and Rana period;

the Panchayat period and Multi-party democracy period (Pfaff-Czarnecka 1997:421-429). The
Shah (1768-1846) and Rana (1846-1951) period was imperialist in nature and adopted a policy

of  aggressive Hinduisation and centralization of  state power. The Panchayat (1960-1990)
period continued a policy of homogenization, which aimed at molding the diverse groups into

Hindu Khas-Nepali speaking castes who followed the culture of  the hill high castes (Gurung
2004). In contrast, the Multiparty Democracy (1990 onwards) period has been a period where

cultural plurality and ethnic diversity has come to be accepted to a greater extent than before.
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The laws of the country that were issued in the name of royal decree orders, seals, sanad, sawal,
rokka, istihar, as well as customs and traditions, were codified and institutionalized in the Muluki
Ain (National Legal Code) of  1854. The National Legal Code conformed to the principle of
ethnic purity which had its basis in the Hindu Manusmriti. Based on this intensely hierarchal
and patriarchal Hindu book of conduct, the Code was drafted by two Brahmins, who were
awarded 500 bighas (around 300 hectares) of  land for their efforts.2 The National Legal Code in
effect gave legal sanction to the 'hinduisation' of indigenous nationalities, despite their more
egalitarian traditional social structures and brought them under the ambit of  Hindu laws and
customs, including concepts of ritual purity etc. In other words, the Muluki Ain of 1854, based
as it was on Hindu jurisprudence, incorporated diverse caste and ethnic groups of  Nepal in a
holistic framework of national caste hierarchy  (Hofer 1979).

The Caste Hierarchy of the National Legal Code of 1854

1. Wearers of  the holy cord (Aristocrat) 4. Impure but touchables

Upadhyay Bahun Kasai*
Rajput (Thakuri) Kusule*
Jaisi Bahun Dhobi (Newar)*
Chhetri Kulu*
Deubhaju* Musulman
Madhesi Brahman Mlechha (European)
Sanyasi
"Lower" Jaisi
Various Newar Castes*

2. Non-enslavable Alcohol-Drinkers 5. Untouchables

Gurung* Kami
Sunuwar* Sarki
Magar* Kadara
Some other Newar castes* Damai

Badi
Pode*
Chyame*

3. Enslavable Alcohol-Drinkers

Bhote*
Chepang*
Kumal*
Hayu*
Tharu*
Gharti

* Indigenous Nationalities

Source: Hofer (1979:45)

2 Bhim Bahadur Pande, Tyas Bakhatko Nepal, Part 5, p. 138.
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Given that the National Legal Code of 1854 also provided for varying degrees of punishment

for the same offence (according caste affiliation), the Code was racist in nature protecting the

Bahun Chhetris, while persecuting indigenous nationalities, women and Dalits. Various cultural

practices of the indigenous nationalities were not only considered inferior but were further

degenerated by the high caste elite. For example, the food traditionally eaten by indigenous

nationalities was presented as inedible (Abhakchya) and dirty. To show the Hindu Bahun as

superior and the indigenous nationalities as lowly, any Bahun marrying with the so-called low

caste woman was, according to the National Code, deprived of his entire property and, after

being forced to eat pork, (considered as Abhakchhya) was demoted to the alcohol-drinking

matawali caste. As per the Code even the Shudra were demoted in the case of various offences;

for example they were fed dog meat and demoted to the Bhote "caste" and those of the east

were driven to the west and those of the west to the east.3 The Bhote thus appear to have been

put at the lowest rank of  the caste hierarchy. The National Code also provided for indigenous
nationalities to be enslaved.

During the Panchayat regime, discriminatory laws continued to have negative consequences
for indigenous nationalities, politically, culturally, economically and socially, thus preventing
the full enjoyment of  indigenous nationalities’ human rights. The 1962 Constitution promulgated
during the Panchayat regime declared Nepal as a Hindu State for the first time. Attempts were
made to end the religious, linguistic and cultural diversity of the country under a policy of one
religion – Hindu, one language – Khas-Nepali and one culture – Aryan and the process of
cultural homogenization was accelerated.

LAWS RELATED TO INDIGENOUS NATIONALITIES FOLLOWING THE

RESTORATION OF MULTIPARTY SYSTEM

Following the regime change of  1990 and the reinstatement of  multiparty democracy the
existence and identities of indigenous nationalities were constitutionally recognized. However,

their problems and issues were not addressed properly and were seen from a development

perspective, rather than a rights-based one.  The Hindu perspective and way of thinking of the
past was largely continued in prevailing laws and fundamental issues. Although Article 4 of  the
Constitution of the Kingdom of Nepal accepts Nepal as multiethnic and multilingual state,

the Constitution also gives Hinduism primacy of place as the national religion, while the religions

of  indigenous nationalities are relegated to second class status. Indigenous nationalities, their
representative organizations and the umbrella body of  these organizations, the Nepal Federation
of Indigenous Nationalities (NEFIN), have consistently raised the issue of secularism as one

of  their main agendas. To use the word 'Hindu' as a characteristic of  the Nepalese State was in

the past, and continues to be in the present, beneficial to certain groups, but overall has more

3 The National Legal Code of  1854, Dharmadhikarko mahal (Religious officer’s section) p. 379.
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negative aspects than positive ones (Sharma 2004). The present Nepalese Constitution has

not only failed to adequately address indigenous nationalities' issues, but also contains several

provisions inimical to the latter. This has resulted in the continued violation of  indigenous

nationalities'  human rights and fundamental freedoms. The fundamental freedoms provided

under Article 12 of the Constitution (such as the freedom of expression, freedom to organize

and the freedom to travel within the country) can be restricted for indigenous nationalities on

the suspicion that they jeopardize the harmonious relations existing among the peoples of

various castes, tribes or communities.

The provisions of Article 11 of the present constitution allow for discrimination on the basis

of language and origin. Article 19 provides for the freedom to follow one's traditional (sanatan)

religion. But since the word 'sanatan' has not been defined in the appropriate laws (in this case

the Kanun Byakhya Sambhandi Ain 2010 BS) and given that 'sanatan' is used by some synonymously

with Hindu religion, this has led to lack of clarity about whether the followers of other religions

can practice their religion freely or not. This ambiguity is compounded further by the

accompanying restrictive provision in the same article, which states that 'no person shall be

entitled to convert another person from one religion to another'. The Constitution thus appears

to indirectly support the primacy of the Hindu religion.

Article 6(1) of the Constitution defines Khas-Nepali as the language of the nation and other

languages as ‘national languages’, which are prohibited from use at the official level. This has

led to linguistic discrimination. Article 112(3) prohibits indigenous nationalities from organizing

themselves politically. Nonetheless, the provision of  Article 11(2) of  the Constitution, as well

as Articles 24(2) and 26(10), which provide for the State to bring forth laws to adopt special

measures for the development and upliftment of indigenous nationalities, can be regarded as

significant and positive for indigenous nationalities.

Apart from constitutional provisions, the Local Self Governance Act 2055 BS accepts that

indigenous nationalities have been excluded and stresses the necessity of bringing them into

the national mainstream (Preamble, Local Self Governance Act 2055 BS). After the Local Self

Governance Act of  2055 BS, a separate law was drafted focusing on indigenous nationalities

in the form of  the National Foundation for Development of  Indigenous Nationalities Act

2058 BS. This Act provides the definition of  indigenous nationalities and identifies 59 indigenous

nationalities of  the country. The National Foundation for Development of  Indigenous

Nationalities (NFDIN) has been established as the focal point for indigenous nationalities

issues and has a mandate to make suggestions to the government for the development and

upliftment of  these groups.
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Representation of Indigenous Nationalities in Judicial Administration

Group Supreme % Appellate % District %
Court Court Court

Hindu 17 85 79 84 116 86.7
Newar 3 15 14 14.9 13 9.7
Rai - - 1 1.1 2 1.5
Tharu - - - - 1 0.7
Gurung - - - - 1 0.7
Tamang - - - - 1 0.7

Total 20 100 94 100 134 100

Source: Nyayaparishadko Bulletin (Bulletin of Judicial Council), Poush 3, 2058 BS.

The above table shows that the 8.6 million indigenous nationalities, comprising 37.19% of the

total population (23,151,423) of Nepal, have (if the indigenous nationality Newar are excluded)

only 3.6% representation in District Courts, while Bahun Chhetri (with 28% population) enjoy

84% representation. In the Supreme Court the representation of indigenous nationalities

(excluding Newar) is zero, while the Bahun Chhetri have 85% representation. This clearly

shows the extent of the pro-Hindu state today and the persistence of discriminatory practices

against indigenous nationalities. As a result of  these deeply entrenched prejudices which are

embedded in the legal system, indigenous nationalities continue to face blatant discrimination

with regard to justice delivery. This fact is further confirmed by the data below.

Regarding the protection and promotion of the rights of indigenous nationalities and Dalit,

judicial interpretation has been 40.51% positive and 59.49% negative for these groups

Status of  Decisions Involving Indigenous Nationality Justices

Regarding the cases of indigenous nationalities involving justices from indigenous nationalities,

the positive interpretation percentage is 46.15. On the other hand, with regard to cases of

indigenous nationalities involving Bahun Chhetri justices, the positive interpretation percentage

is 37.5. (The data is based on the report of  the GSEA Team 2005).
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Judgments in Cases Related to Ethnicity, Religion, Language, etc: How Positive, How Negative?

Subject Positive Percentage Negative Percentage

Language – 100

Religion 30.77 69.23

Special Provision

On the Issue of Equality 66.67 33.33

Ethnic/Racial

Discrimination 18.18 81.82

Source: Paper on Janajati as Question in Nepalese Law by GSEA Team 2005.

Legal Problems and Indigenous Nationalities' Issues

On the basis of the impact of the provisions of prevailing Nepalese laws on indigenous
nationalities, the following problems and issues have been identified:

(i) Discriminatory laws and decisions
(ii) Exclusion of indigenous nationalities in judicial administration
(iii) Double standard between indigenous nationalities and non-indigenous nationalities

on legislation and in practice
(iv) Preferential treatment given to Khas Hindus and to issues related to their identities

in laws, policies and in practice at the cost of negatively affecting the non-Hindus
(v) Absence of full recognition of the human rights and fundamental freedoms of

indigenous nationalities
(vi) Absence of recognition of the customs and customary laws of indigenous

nationalities
(vii) Lack of access to justice for indigenous nationalities
(viii) Absence of the right to fair hearing given that Khas-Nepali is the language of

official use.

WHAT IS ILO CONVENTION 169 ?

The International Labour Organization (ILO) Convention 169 is the only binding international
legal instrument protecting the rights of  indigenous and tribal peoples. The instrument was

adopted in 1989 by an overwhelming majority at the 76th Governing Body of  the ILO.

Convention 169 replaces the earlier Convention 107 on Indigenous and Tribal Populations
(1957), which is now regarded as outdated and anachronistic. When the ILO brought forth

Convention 107 in 1957, the drafting process did not include the participation of indigenous
and tribal peoples. Instead it was based on a ‘top-down’ approach, characteristic of  its time,

which prevailed in other international instruments and in development planning in general.
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Convention 107 was also based on an approach which promoted the assimilation of indigenous

and tribal peoples into the 'mainstream' of the country's in which they lived (Swepston 2003).

The prevalence of  this top-down approach ended in 1982 with the establishment of  the Working

Group on Indigenous People within the United Nations system. This Working Group initiated

the process of representation of indigenous nationalities in international fora; thereafter, calls

to amend ILO Convention 107 in favour of a more progressive document gathered momentum.

The ILO responded to these developments (despite its tripartite structure comprising the

representatives of workers, employers and government, many of whom did not regard indigenous

peoples rights as a priority issue) by bringing forth Convention 169, which was the product of

extensive consultations with representatives from indigenous and tribal peoples from across

the world.

Today, ILO Convention 169 remains the only binding international instrument

(i.e. the countries which ratify it have to abide by it) protecting the rights of indigenous and
tribal peoples The Convention is based on the principle that indigenous peoples have the right
to control their own development and institutions concerning them, on the principle of
recognizing their distinct identities as indigenous peoples (Preamble of the Convention). The
approach of this convention and the principles it espouses differ fundamentally from ILO
Convention 107 and are in accordance with the demands of indigenous peoples worldwide.

ILO Convention 169 is divided into three parts:

1. General Policy, covering issues like the identity of  indigenous peoples, self-management,
government's obligation, fundamental rights, special provisions, consultation, participation
and representation, development, customs and customary laws.

2. Substantive Issues, covering issues like land and resources of indigenous peoples,
employment, professional training, handicrafts and industries of remote areas, social
security and movement of  peoples.

3. Administration, sets out government's obligations to ensure full compliance with the
provisions of the Convention.

PART ONE : GENERAL POLICY

1. Indigenous Peoples and Their Identity

Although the Convention does not actually give a definition of indigenous peoples, it identifies
criteria for establishing to whom the Convention applies to and whom the Convention protects.
The criteria listed in Article 1 (1(a)(b)) is intended to be wide enough to cover the diversity of

indigenous peoples across the world and also to be acceptable to countries which are opposed

to the use of  the term ‘indigenous’ to refer to certain sections of  their population.
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Article 1 of the Convention has put forth the following criteria:

Groups with the following characteristics fall under tribal peoples:

(i) Way of  life:  Those who live completely or partially under their own customs, traditions

or rules and regulations

(ii) Those who owing to their socio-economic and cultural condition appear distinct from

other groups.

Groups with the following characteristics fall under indigenous peoples:

As above, but also including:

Those who have lived on their lands from time immemorial, prior to colonization and

before the formation of  the existing state structure.3

As regards the right to decide which groups fall under 'tribal' or 'indigenous' peoples, Article
1(2) of the Convention has put forth self-identification as a fundamental criterion.
The Article does not state explicitly whether the right to identity is an individual or a collective
right, instead this is regarded as a collective institutional decision taken by respective
representative organizations and national governments.

From a national legal perspective, 'indigenous' and 'nationalities' have been defined
synonymously in Nepalese law; the National Foundation for Development of  Indigenous
Nationalities Act 2058 BS defines "indigenous/nationalities" as groups or communities with
their own mother tongue and tradition, distinct cultural identity, distinct social structure and
oral or written history. The Act has listed 59 groups of  indigenous nationalities in its schedule.
In order to understand clearly the definition given by the Act, one has to look to the definition
of  the Working Group on the National Foundation for Development of  Indigenous Nationalities.

The Working Group has explained what is meant by the word ‘distinct’: groups with an egalitarian
social structure distinct and different from the Hindu religion, culture and social structure

which based on the principle of  caste hierarchy.4

3 Article 1.1 Convention 169. See also, ILO Convention on Indigenous and Tribal Peoples, 1989 (No.169): A Manual,

Geneva, International Labour Office, 2003, p.7
4 This is based on review of publications and reports of NEFIN and indigenous nationality organizations.
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A comparative study of ILO Convention 169 and the prevailing Nepalese laws shows that,

vis-à-vis the issue of the identity of indigenous nationalities, both have accepted the

characterizing bases of traditional lifestyle and distinct social, economic cultural practices,

customs and traditions. However, unlike Convention 169, the National Foundation for

Development of Indigenous Nationalities Act has not recognized traditional political institutions

and has not been able to include the issue of indigenous peoples living on their land prior to

the formation of  the Nepalese State. Also, the Foundation Act does not have self-identification

as the defining criterion regarding who is indigenous and who is not. In fact, if we look at

Article 25 of the Act, we can see that the right to add or remove groups of indigenous

nationalities from the accompanying list lies with the government. Given that the regulations

regarding the Foundation are not yet in place, it is difficult to predict how the government will

use this right. However looking at the provisions of the Act, the Council (as per Article 15) can

form a Working Group and recommend to His Majesty's Government to add or remove groups

from the list of  indigenous nationalities. While drafting the accompanying regulations to the
Act, there is the possibility of including the process of self-identification, whilst staying within
the Act's provisions.

2. Self-Management

Prior to the encroachment by the existing State, indigenous nationalities were able to live in
relative autonomy, conducting their life-style, language, culture, society, land and natural
resources base according to their own customs and customary laws. Accordingly, ILO
Convention 169 has recognized the right of  indigenous nationalities within the state structure
to retain and exercise control over their language, culture, religion, institutions and development
activities. The concept of  self-management can be best understood by its exercise in a developed
form by Denmark. Denmark adopted a policy of  providing the right of  self-government to
Greenlandic Inuit indigenous peoples in 1978 by passing the Greenland Home Rule Act 1978.
This has provided Greenlandic Inuit indigenous peoples the right to control their public

institutions, development and resources.

With regard to the Nepalese context, Article 18 of the Constitution of the Kingdom of Nepal
has given the right to all groups to protect their language, script and culture. The Constitution

has also given the right to groups to run schools up to primary level in their own mother

tongues. Article 4 of  the National Foundation for Development of  Indigenous Nationalities
Act 2058 BS has defined the Foundation as a 'permanent, autonomous and organized institution'.
Article 6 of  the Act has put forth as activities, duties and rights of  the Foundation the protection,

promotion and development of  the language, script, culture, ancestral property, traditional

skills, etc. of indigenous nationalities and the economic and social development of indigenous
nationalities. The Local Governance Act 2055 BS seems to have legally recognized the principle
of  representation of  indigenous nationalities in local bodies.
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A comparative study of ILO Convention 169 and the prevailing Nepalese Laws shows that the

spirit of the provisions of self-management found in the Convention is not reflected in the

current Nepalese legislation. However, the right to protect and develop one's language, script

and culture and to retain control over them is found in Article 18 of the Constitution of the

Kingdom of Nepal.

3. Responsibility of  the Government

According to Article 2(a) of ILO Convention 169, it is the responsibility of governments to

involve indigenous peoples in development activities concerning them. In order to protect

their rights and avoid negative impact upon their integrity, participation of  indigenous

nationalities must be carried out in a systematic way. As per Article 2(2) of  the Convention,

this systematic action involves the following:

(a) National laws should guarantee that members of indigenous groups have the right

to participate on an equal footing with other groups.
(b) For the complete recognition and respect of  socio-cultural identities, customs,

traditions and institutions of indigenous peoples, the promotion of their socio-
economic and cultural rights should be guaranteed.

(c) Without negatively impacting upon the lifestyles of indigenous peoples, attempts
must be made to narrow the socio-economic gap between them and other developed
national groups.

In the Nepalese context, Article 25(4) of the Constitution of the Kingdom of Nepal states
that it shall be the responsibility of the State to maintain conditions suitable to the enjoyment
of  the fruits of  democracy through wider participation of  the people in the governance of  the
country and by way of decentralization. Article 26(10) of the Constitution states that the State
shall pursue a policy that will help promote the interests of the economically and socially
backward nationalities and communities by making special provisions vis-à-vis education, health

and employment. It should be noted here that in the English translation of the Constitution

the Khas-Nepali word 'janajati' ('nationalities' in English) has been removed from Article7.

Overall the State, as per the prevailing Nepalese laws, has a policy of uplifting indigenous

nationalities. However, although there is similarity in spirit between Article 2(c) of  ILO

Convention 169 and Article 26(10) of the Nepalese Constitution, the systematic action to
guarantee the participation of indigenous nationalities found in the Convention is lacking in
prevailing Nepalese laws. Another weakness is that the above mentioned constitutional articles

fall under directive principles and policies of the State, hence they are not mandatory and there

is no constitutional remedy in case of their infringement (Article 24(6)).
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4. Fundamental Rights

According to Article 3(1) of ILO Convention 169, indigenous peoples have the right, like

other groups, to utilize to the fullest extent their human rights and fundamental freedoms

unhindered and without being discriminated against. The provisions of the Convention are

equally applicable to indigenous men and women. Article 3(1) of the Convention provides for

the human rights and fundamental freedoms of indigenous peoples and states that the provisions

of the Convention cannot be infringed upon by coercion or force. It is to be noted here that

this provision guarantees the use of all the human rights and fundamental freedoms provided

for in international instruments ratified by State, or that the State abides by.

As regards the Nepalese context, issues of human rights and fundamental freedoms have been

mentioned in the Constitution and in prevailing laws. They are mentioned under the title of

fundamental freedoms in Part 3 of the Constitution of the Kingdom of Nepal 1990. Article

11(1) of the Constitution provides for the right to substantial equality by stating that all citizens
shall be equal before the law and that no individual shall be denied the equal protection of the
law. Article 11(3) provides for the prohibitory clause that no citizen shall be discriminated
against on the basis of religion, race, sex, caste, tribe or ideological conviction or any of these.
The Article also provides for positive discrimination for the protection of weak and backward
classes. To be noted here is the fact that the type of  equality envisioned in Article 11 is
predominately ‘equality among equals’. There is limited recognition of the need for different
courses of action for disadvantaged groups, who are not on an equal footing with other groups
in society.

Special Bench
Hon. Justice Mr. Kedar Prasad Giri
Hon. Justice Ms. Sushila Singh Silu

Hon. Justice Mr. Anupraj Sharma
Makhan Babu Gautam

vs.

His Majesty's Government, Secretariat of Council of Ministers

Subject: Request for issuance of necessary orders including Certiorari and
Mandamus.

Applicant Gautam called for the annulment of  National Foundation for Development of

Indigenous Nationalities Act 2058 BS stating that the Act works only for the benefit of
indigenous nationalities and is thus contrary to Articles 11(1), 11(2) and 11(3) of the Constitution

of  the Kingdom of  Nepal which state that all are equal before the law, that there cannot be
discrimination on the basis of  religion, colour, sex, caste and ethnicity, and that all are entitled

to equal protection by the law. The applicant also stated that the economically backward class
as per the restrictive provision of Article 11(3) does not include indigenous communities and
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that class denotes the rich and the poor. The Supreme Court in this case has established the

following principle - "A single legal provision covering the entire Nepalese kingdom cannot

create equality among all classes and bring all Nepalese citizens in the mainstream of national

development." "The word class can also include economically and socially backward castes

and ethnic groups."

Article 12 of the Constitution of the Kingdom of Nepal provides for the right to freedom,

Article 13: press and publication right, Article 14: right to criminal justice, Article 16: right to

information, Article 17: right to property and Article 20: the right against exploitation. If  the

fundamental freedoms under Part 3 of the Constitution are infringed upon, Article 23 provides

for the right to constitutional remedy.

Special Bench

Hon. Justice Mr. Gajendra Kesari Bastola
Hon. Justice Mr. Keshav Prasad Upadhyay
Hon. Justice Mr. Krishna Jung Rayamajhi

Case: Certiorari
Balkrishna Neupane

vs.
Council of Ministers

The fundamental freedoms in Article 11(1) of the Constitution of the Kingdom of Nepal
provide for equality of all citizens before the law: citizens have been provided with the right to
equality and that no one will be denied of  the protection of  the law. As regards equality, justice
means the equal application of  law among equals. The equal application of  law among unequals
and unequal application of  law among equals is not just. Nepal Kanun Patrika (Nepal Law
Journal), 2050 BS, Issue …., p. 450, Decision No. 4768.

Apart from the Constitution, the Civil Rights Act 2012 BS has also provided for various rights

which are particularly relevant to indigenous nationalities. Article 6 of  the Act provides for

equality before the law, Article 4: non-discrimination on the basis of  religion, ethnicity or sex,
Article 10: right to shelter, Article 12: individual freedom and Article 13: the right that no one
shall be forced into work against their will. If these rights are infringed upon, the Act provides

for the right to remedy through writs at the Appellate Court.

If we compare ILO Convention 169 with the prevailing Nepalese laws, we can see that

theoretically the rights provided in national legislation can also be utilized by indigenous
nationalities. However, the way that the rights of  indigenous nationalities as a distinct group

with special needs have been explicitly and specifically provided for in ILO Convention 169 is
not found in the provisions of  the prevailing Nepalese laws. The prevailing Nepalese laws

have not taken into account the fact that, by putting the indigenous nationalities on the same
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level as other national groups, indigenous nationalities cannot enjoy the fundamental freedoms

like other groups (Preamble, ILO Convention 169). Nonetheless, Article 11 of the Nepalese

Constitution with its principle of ‘special action’ does to some extent carry this spirit, which is

affirmed by the above mentioned case (Balkrishna Neupane vs. Council of  Ministers).

However, the freedoms provided under Article 12 of the Constitution can be curtailed on the

suspicion that they undermine the sovereignty, integrity of  the country and social harmony.

Issues concerning caste/ethnicity seem to have been taken indirectly as the motivating factors

for this qualifying provision. Furthermore, Article 112(3) has prohibited indigenous nationalities

from organizing themselves politically. This has curtailed the political right of  indigenous

nationalities to organize themselves on the basis of  their identities. According to the

interpretation in the cases mentioned below (Gopal Gurung vs. Election Commission and

Khagendrajang Gurung vs. Election Commission), opening a political party with the name

'Mongol' or the maintaining of traditional homeland on the basis of ethnicity is communal and
such parties cannot be registered in the Election Commission. On the other hand, a party like
Shiva Sena that promotes Hindu religion and Sadbhavana party that advocates regionalism

have been registered.5  This is discriminatory and is not in accordance with the provision that

indigenous nationalities can use and benefit from national laws on an equal footing with other
groups.

Special Bench
Hon. Justice Mr. Rudra Bahadur Singh
Hon. Justice Mr. Kedar Raj Upadhyay

Hon. Justice Mr. Krishna Jung Rayamajhi
President of  Mongol National Organization Gopal Gurung

vs.

Election Commission
Case: Mandamus and Certiorari

Applicant  filed writ pettition aginst  the decision of Election Commission

for  dening  to register  the Mongol National Organization as a political party

claiming the decision violate the political rights.
Verdict of  Supreme Court:

5 Darban Declaration of Program of Action and Racial Descrimination in Nepal, Page 138
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The party's objective states that in order to quickly uplift the Mongol clan a Mongol

ministry shall be established, the personnel of which will also comprise of the people of

Mongol clan. The party's objective is not to benefit all Nepalese but only Mongols, hence

a party formed with such ethnic interest has been denied recognition as a political party

by the Constitution of the Kingdom of Nepal. As the Mongol National Organization is

communal and it's name, objective, flag and symbol are separatist in nature, the Election

Commission's decision not to register the party is in accordance with law.6

Special Bench

Hon. Justice Mr. Surendra Prasad Singh

Hon. Justice Mr. Trilok Pratap Rana

Khagendrajung Gurung

Vs.

Election Commission
Case: Mandamus

Verdict:
Janajati implies a particular class and the establishment of  autonomous regions on
the basis of homeland for different language, culture, religion, race and ethnicity is
communal in nature. As such, such a political party cannot acquire recognition for
election purposes as per the Constitution; such a political party cannot even be
registered. That the hearing should be as per the convenience of applicant is not

valid.7

5. Special Measures

Article 4 of ILO Convention 169 states that special measures shall be taken for the
protection of  representative institutions, property, land, culture and related environment

of  indigenous peoples. When these special measures are taken, they will not be in
opposition to the freely expressed consent of indigenous peoples, i.e. special measures should
be adopted according to their wishes. Article 5 of  the Convention states that the social,

cultural, religious and spiritual values and customs of indigenous peoples shall be

recognized and protected and that hindrances and obstacles faced by them, both as
groups and individuals, shall be taken into account and addressed. In this context,
Article 26(2) of the Nepalese Constitution has given recognition to language, religion

and culture, which is in consonance with the spirit of the Convention. Article 11(3) of the Nepalese

Constitution mentions the issue of 'special measures' in its prohibitory clause.
However, in prevailing Nepalese laws, unlike Convention 169, there is no provision that the

6  Nepal Kanun Patrika (Nepal Law Journal), 2052 BS, Issue 1, Decision No. 5030, p. 19.
7 Nepal Kanun Patrika (Nepal Law Journal), 2048 BS, Part 33, Issue 2, 3 and 4, Decision No.   4270, p. 114.
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special measures should be in accordance with the wishes of  indigenous peoples. Instead, the

special measures are entirely dependant on the wishes of  the government. Also, the special

measures rather than protecting the concerns of indigenous peoples have their focus on

development and on removing economic inequality, which may in the process serve to harm

indigenous interests rather than protect them. Furthermore, the fact that these special measures

can only be implemented by making appropriate legislation has given rise to technical problems.

The Supreme Court's decision in the case below (Pradhesh Chhetri vs. His Majesty's Government)

stated that reservation should be implemented by bringing forth appropriate legislation that

clearly delineated inequality. This is contrary to Article 5(c) of  the ILO Convention.

Special Bench

Hon. Justice Mr. Kedar Prasad Giri

Hon. Justice Ms. Sushila Singh Silu

Hon. Justice Mr. Anupraj Sharma
Subject: Mandamus with Certiorari

Pradesh Chhetri
vs.

His Majesty's Government, Prime Minister's Office and Office of Council
of Ministers

Applicant Pradesh Chhetri requested for annulment of  the decision by Tribhuvan University
Executive Council on 2061/5/18 BS to provide, during admission of students to various
faculties in campuses under Tribhuvan University, 10% reservation of  seats to dalit students,
10% to janajati (nationalities) students and 20% reservation of  seats to women students, calling
it contrary to Article 11(1) of the Constitution. During hearing on the case it was seen that the

State had not brought forth legislation to provide for special measures vis-à-vis indigenous,
nationalities, women and other backward classes. The longer the delay in bringing the backward
classes into the mainstream of national development, the increased the risk of social unrest

which will negatively impact on the common aspirations of the Nepalese people. Hence, the

government should bring forth as soon as possible, within this financial year, a law that provides
a clear basis to delineate those economically, socially or educationally backward or incapable.
As the above mentioned reservation cannot be brought without making the necessary laws, it

is declared null and void.

6. Consultation, Participation and Representation

ILO Convention 169 has given emphasis on the right of indigenous peoples to maintain through

consultation, participation and representation control over decisions, policies and plans that

affect them. Consultation, participation and representation are the foundations of the
Convention on which all the provisions rest.
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According to Article 6(1) of the Convention, the government while implementing the provisions

of the Convention should:

(a) Carry out consultation through representative institutions of indigenous peoples

by adopting an appropriate process, and

(b) Follow this guiding principle while taking legislative and administrative decisions

affecting them.

As per Article 6(1)(b) of the Convention, the State should adopt such mechanisms that provide

for the participation of indigenous peoples, at least on par with ‘mainstream’ social groups, in

all decision making levels and in administrative and other bodies that are responsible for making

policies and plans. Article 6(2)(c) states that, enough resources for structural development

should be provided for the above mentioned objectives. And Article 6(2) maintains that the

above principles shall be followed in good faith.

Article 7(1) of the Convention states that in the case of development activities that affect the
lifestyle, norms, values, institutions, spiritual values of  indigenous peoples and the land they
occupy, control and have settled on, indigenous peoples are guaranteed the right to decide
their priorities. According to Article 7, indigenous peoples have the right to participate in
development activities affecting them, from the level of planning to implementation  These
provisions direct that all issues and activities be undertaken following dialogue in good faith
between the government and indigenous peoples (Swepston, 1998).

There have been some definitive interpretations regarding consultation, participation and
representation. The case Central Unitary Workers' Union (CUT) vs. Colombia can be taken as
an example in this regard. The case has interpreted that consultation means prior consultation.
The Colombian government did not heed this provision while implementing the Urra
Hydroelectric Project, with the result that the project had a serious negative impact on the
local Emberra Katio indigenous peoples. This was a violation by the Colombian government

of Article 6(1) of ILO Convention 169. After the decision the Colombian government undertook

prior consultation with Emberra Katio indigenous peoples and implemented the project, as a
result,  the Emberra Katio were able to derive appropriate benefits from the project.
This makes clear that  governments are obliged to create a conducive environment which

encourages meaningful contributions from indigenous peoples. For this to take place indigenous

peoples have to be assisted in acquiring the necessary skills and capabilities that will help them
understand the entire process. In the Colombian case mentioned above, the issue of
representation was also elaborated and it was accepted that representation of indigenous peoples

means representation that is accountable to indigenous peoples.
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Looking at the provisions of the prevailing Nepalese laws, although the preamble of the

Nepalese Constitution mentions that the Constitution was drafted after extensive consultation

with the people, it was in fact drafted in 1990 by a Constitution Recommendation Committee

formed by the King. Article 25(4) of  the Constitution states that it is the chief  responsibility

of  the State to maintain conditions suitable to the enjoyment of  the fruits of  democracy through

wider participation of the people in governance of the country and by way of decentralization.

The preamble of the Local Governance Act 2055 BS states that the development process shall

be institutionalized by increasing the participation of  indigenous nationalities. The Act also

provides for the representation of at least one indigenous nationality representative in the

councils (Village Council, Town Council & District Council) of  local bodies (Article 1(c), 7(a),

76(1)c, 172(2)e).

Likewise, the National Foundation for Development of  Nationalities Act 2058 BS has given
strong numerical emphasis on the representation of  indigenous nationalities. Article 7 of  the
Act provides for 82 indigenous nationality members out of the total 92 members in the
Foundation's council. Article 10 provides for 4 indigenous nationality members out of  the
total 5 members in the executive committee of  the Foundation. Another important aspect of
the Act is that its Article 7(1) has, through the Nepal Federation of  Indigenous Nationalities,
given recognition to the representative organizations of  indigenous nationalities.

Apart from the National Foundation for Development of  Indigenous Nationalities Act, there
is no provision for representation of indigenous peoples in accordance with Articles 6 and 7 of
ILO Convention 169 in the prevailing Nepalese laws. Although the Local Governance Act in
theory talks about the representation of indigenous nationalities, in effect this representations
appears only symbolic. There is no accountability to indigenous nationalities in this regard.
Furthermore, since their representation is minimal, it cannot have significant relevance in terms

of  raising the issues of  indigenous nationalities. The important components of  local bodies are

committees and there is no provision of representation of indigenous nationalities in these
committees. Although the Local Governance Act in accordance with the language of  the
preamble, has accepted the necessity of the participation and representation of indigenous

nationalities in development, its provisions lack the spirit of ILO convention 169. The Act is

totally silent regarding the issue of consultation.

7. Development

Article 2(2)(c) of ILO Convention 169 states that the government should work to end the

socio-economic gap existing between indigenous peoples and other sectors of  society. According
to Article 7.2 it is the responsibility of the government to improve livelihoods, increase

employment, increase access to health and education and undertake the overall development
of indigenous peoples with their participation.
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In this context, Article 25(3) of the Constitution of the Kingdom of Nepal mentions the

elimination of  all kinds of  socio-economic inequalities. Article 25(2) talks about preventing

economic exploitation of any class or individual and about preventing the available resources

and means of  the country from being concentrated within a limited segment of  society.

The Local Governance Act 2055 BS calls for the inclusion of indigenous nationalities, in

development planning and activities to be initiated and implemented by local bodies in the

areas inhabited by indigenous nationalities (Articles 43(5)(c), 111 (6)(c) and 195(c)). Overall,

Article 2(2) of ILO Convention 169 appears similar to Article 25(2) of the Nepalese

Constitution. There is particular similarity between the Convention and the prevailing Nepalese

laws regarding the issue of the existence of socio-economic gap between indigenous nationalities

and other national groups. The current Tenth Five-Year Plan also, taking into account the

socio-economic gap between indigenous nationalities and other groups and refers to undertaking,

with the participation of indigenous nationalities, development activities to raise their economic,
social and cultural levels, which will consequently increase their access to resources. The Plan
has adopted a policy of modernizing the traditional skills and knowledge of indigenous
nationalities. There is agreement between the Convention and prevailing Nepalese laws with
regard to the issue that development work should be targeted towards indigenous nationalities
and backward groups. There is also agreement regarding the concept that the poorest of  the
poor and the most marginalized groups should be able to access and use the fruits of
development on the basis of  equality. There appears to be convergence between the prevailing
Nepalese laws and the Convention to the extent that this issue should be included in the
initiation and implementation of  plans.

Participation of Indigenous Nationalities in the Development Process should be at the
Following Levels:

�

Need Identification

�

Priority Delineation

�

Plan Initiation
�

Development Planning

�

Implementation

�

Benefit

�

Evaluation
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In theory the prevailing Nepalese laws also have included the issue of indigenous nationalities in

the initiation and implementation of  development planning. However, they have not, as in ILO

Convention 169, put forth a clear process of  effective participation. Also, although there is

mention of indigenous nationalities in development planning, there is no mention about possible

negative effects such development may have on these communities or any provisions related

to compensation in such cases where there may be a negative impact.

8. Customs, Traditions and Customary Laws

ILO Convention 169 has taken the customs and traditions of indigenous peoples as the

fundamental basis of recognition. Advocating the continuity of these customs and traditions,

it has given recognition to cultural diversity and to social, environmental and human harmony.

The Convention mentions that the customs and traditions of indigenous peoples should be

respected, their traditional institutions should be given recognition (Article 2(2)) and that special

measures should be adopted for the protection and promotion of such institutions and cultures
(Article 4(1). The Convention stipulates that these customs and traditions should find continuity
by remaining within the norms of  national and international instruments (Article 9(1)).

Although the Nepalese Constitution has given communities the right to protect and promote
their cultures (Article 18) and follow their religions (Article 19), the Constitution by defining
Nepal as a Hindu, constitutional monarchical kingdom (Article 4(1)) has accorded the Hindu
religion the highest status. This is a continuation of  the policy existing since the beginning of
the Nepalese State. In this context, it is also necessary to take into consideration the international
instruments that Nepal has ratified and acceded to. According to the International Convention
on Elimination of  All forms of  Racial Discrimination (ICERD) 1969 that Nepal has ratified,
the provision of 'Hindu State' consists of racial discrimination against indigenous nationalities
and non-Hindus (See ICERD, Article 1). It is also against Articles 2 and 18 of  the Universal
Declaration of Human Rights (UDHR) 1948 and Article 5(6) of the International Covenant

on Civil and Political Rights (ICCPR) 1966. In this regard, the Supreme Court of  Nepal in a

case (Dhrubadev Giri vs. Ramavatar Lal Madawari) stated that the Hindu religion is a national
religion protected by the Constitution, and hence cannot be regarded as ordinary. This
interpretation effectively means that the provisions of Article 4(1) of the Nepalese Constitution

discriminates other religions of  the country.
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Division Bench

Hon. Justice Mr. Gajendra Kesari Bastola

Hon. Justice Mr. Maheshram Bhakta Mathema

Case: Guthi (Religious land)

Mahant Dhrubadev Giri

Vs.

Ramavatar Lal Madawari

Precedent:

Hindu religion is a national religion protected by the Constitution. It cannot be

considered as ordinary and simple. It is a concern of the nation. Therefore, it is a

concern of  all Hindu Nepalese. (19) Nepal Kanun Patrika (Nepal Law Journal),

2046 BS, Part 31, Issue 4, p. 440, Decision No. 38048

The ILO Convention 169 has given recognition to the customary laws of indigenous peoples
for use in judicial administration (Article 9(2)). The Convention states that in the event of
imposing penalties against indigenous peoples, account should be taken of their economic,
social and cultural characteristics (Article 10(1)). It also emphasizes that preference should be
given to methods of punishment other than confinement in prison (Article 10(2)). The Convention
stipulates that there should be effective punishment for any infringement of  their rights. It also
stipulates that activities during the course of judicial administration should be undertaken in an
environment whereby indigenous peoples can understand them, and that the State should provide
for an interpreter  (Article 12).

The Nepalese Constitution and Nepalese laws like the National Foundation for Development
of Indigenous Nationalities Act, Article 10(a) of the section (mahal) on incestuous relations

and section (mahal) of  rule of  virtuous conduct (adal) of  the National Legal Code (Muluki

Ain), have to some extent raised the issue of  protection and promotion of  the culture, history,
customs and traditions of  indigenous peoples and have provided for some freedoms. But unlike
the provisions of Convention 169 they have not clearly mentioned the recognition of the

customs and traditions of  indigenous peoples. They have not given any place to the customary

laws of  indigenous peoples in the area of  judicial administration. Also, the constitutional
provision of Khas-Nepali being the language of official use (Article 6(1)) has created a situation
where-by non-Khas-Nepali speaking indigenous peoples are deprived of  the right to information

and fair trial.
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PART TWO: SUBSTANTIVE ISSUES

1. Land and Resources

ILO Convention 169 has stated that the government should recognize the importance of the

cultural and spiritual relationship between indigenous peoples and their lands and natural

resources (Article 13, Article 16). The State should give recognition to the ownership by

indigenous peoples of the lands they have traditionally occupied (Article 14) and the government

should take measures to safeguard the rights of the peoples concerned to use lands not

exclusively occupied by them, but to which they have traditionally had access for their

subsistence and traditional activities (Article 14(1)). Indigenous peoples shall not be displaced

from their lands, without their free and informed consent. They have the right to return to their

traditional lands from which they have been displaced and, if such a situation is not possible,

with their consent they should be provided appropriate compensation. Appropriate process

should be adopted and prior information should be provided to ensure their free and informed
consent (Article 16). The State should make arrangements to protect indigenous peoples from
unauthorized entry and encroachment into their lands and, in case of such entry and
encroachment, should provide for effective punishment (Article 18).

With regard to the Nepalese context, Article 17 of the Nepalese Constitution has stated that
all citizens have, subject to existing laws, the right to acquire, own, sell and dispose of  property.
The State shall not, except in the public interest, acquire or requisition such property and if
property has to be acquired or requisitioned by the State in the public interest, the basis of
compensation and procedure for giving compensation for such property shall be as prescribed
by law.

During the territorial unification of Nepal and thereafter, indigenous peoples were displaced

from the lands they traditionally occupied, used or controlled (See p. 2). The kipat lands of
indigenous peoples were provided through special laws like lalmohar, sanad and sawal. At present,
such kipat lands have for all practical purposes been terminated, however, there are provisions

for them in existing laws. Article 2(2) a of  the Land Act 2021 BS has accepted those who by

custom occupy kipat land as landowners and kipat land itself as under landlord (jamindari)
tenurial system. ‘The land of indigenous peoples kipat’ according to Article 2(4)h of the Act
has been terminated by Land Measurement Act 2019 BS, Pasture Land Nationalization Act

2031 BS and Private Forest Nationalization Act 2013 BS. Kipat has been terminated contrary

to the legal provision that the right to kipat holding was provided for by special Acts and that
kipat tenure has come down from customs and traditions, hence decisions regarding it should
be taken only by bringing forth special Acts related to it. Indigenous peoples have in numerous

cases been displaced from their kipat lands by devious means. Article 45 of  the Land Act 2021

BS provides that for anyone keeping land as collateral while taking a loan, if the income from
the land is more than 10% of the total loan, the income could be used for the phase-wise
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repayment of the loan. When the entire loan amount was repaid the land could be recovered.

This arrangement or facility was however not provided to kipat land and thus the land kept as

collateral often fell into the hands of  non-indigenous peoples. The Land Act wrongfully

eliminated kipat land by converting it into raikar tenure. There was no compensation provided

for the loss of  kipat lands.

Prevailing Nepalese laws have not recognized the lands and resources traditionally used, occupied

and controlled by indigenous peoples, and there is no provision for the special protection of

such lands and resources. The land used and occupied historically by indigenous peoples has

not been registered due to lack of  citizenship certificates. Article 7(4) of  ILO Convention 169

states that special measures should be adopted for the protection of the environment of areas

inhabited by indigenous peoples. Indigenous peoples have the right to participate in the

utilization, management and the protection of natural resources (Article 15(1)). Even if the

right over land, natural resources and minerals is to reside with the State, at the time the State
utilizes such resources, it is the responsibility of the State to consult with, share benefit with
and provide appropriate compensation to indigenous peoples dependent on such resources
(Article 15(2)).

Looking at most of the laws in Nepal related to natural resources, there are a number of legally
sanctioned arrangements for those indigenous peoples dependent on such resources.
In other words, in theory the dependence of indigenous peoples on resources seems to have
been recognized. Local indigenous peoples who have traditionally earned their livelihood through
fishing are allowed to fish following the payment of  an annual amount Rs. 50 (Royal Bardiya
National Park Regulations 2053 BS, Schedule 1). The right has been provided to Darai, Kumal
and Tharu indigenous peoples (Royal Chitwan National park Regulations 2030 BS, Schedule
1). Although it has not been specifically provided for, the provision of transferring religious
forest and leasehold forest by taking into account the benefit to dependent groups and the

provision of representation of backward classes in the sharing and balanced use of natural

resources in protected areas is in accordance, albeit to a limited extent with Article 7.4 of ILO
Convention 169. However, provisions of  Article 49 of  the Forest Act 2049 BS have prohibited
livelihood related activities of  indigenous peoples in national forests. For example, there is a

prohibition on clearing land for cultivation in community forests and severe penalties for its

violation.  Furthermore, peoples who have traditionally occupied and utilized lands, but do
not have the official documentation to prove it, have been displaced by the establishment of
community forests.
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Chepang Family Displaced
Hetauda, 22 Push –A dozen  Chepang families were displaced after the District

Forest Office three months ago handed over the Chepang settlement of  Churedanda,

Raksirang VDC–8 to local villagers. After being displaced from the land they had

been living on for generations, these Chepangs have been forced to live on the

banks of the Rapti river at the foot of Churedanda (Chure hills) in makeshift shelters

made of  leaves, Friday, 23 Push 2061 BS, Annapurna Post (Daily)

The Pasture Land Nationalization Act 2031 BS nationalized, without providing for any

alternative, pasture lands that indigenous peoples dependant on animal husbandry had been

using unhindered as pastureland, thus displacing them from their traditional livelihoods. The

pasture lands were legally given for the planting of  tea, herbs and fruits, thus letting non-

indigenous peoples appropriate the lands of indigenous peoples and displace them. The spiritual
relationship between indigenous peoples and their lands and resources, as mentioned in ILO
Convention 169, has not been recognized in current legislation in Nepal nor has the provision
of providing appropriate compensation for being displaced, or of seeking consent prior to
displacement, been adhered to.

Traditional Occupation of Sherpas Endangered
As a result of the practice of developing and protecting forests as community

forests in Nepal, the lack of available pasture land has endangered the Sherpas'

traditional occupation of  yak-raising. Given the lack of  pasture in their own villages,

many Sherpas have no choice but to take their yak to Tibet for grazing. This requires

that they pay an annual fee of  clarified butter (ghee), equal to the amount of  Rs.

200 per yak, to the Tibetans on whose land they graze Rajdhani Daily, Tuesday, 29

Mangsir 2061 BS.

2. Employment

Article 20 of ILO Convention 169 states that governments should adopt special measures to

provide employment to indigenous peoples and effective protection therein. The government

has the responsibility to make efforts to the extent possible to remove discrimination in

employment and to protect, to the fullest extent, the rights of  workers. In the prevailing Nepalese

laws related to employment, there are no separate and effective provisions for indigenous

peoples as in the Convention. Nonetheless, Article 26(10) of the Nepalese Constitution provides

for the upliftment of backward nationalities (janajati) by making special arrangements in

employment. The Acts like Labour Act 2048 BS, Labour Regulations 2051 BS, Child Labour

(Prohibition) Act 2056 BS, Bonded Labour (Prohibition) Act 2058 BS and Education Act

2028 BS are related to labour and employment. In these Acts, although there are to some

extent protective provisions for women and children, there are no separate provisions for
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indigenous nationalities. During the prime ministership of  Sher Bahadur Deuba the government

amended the Civil Service Act 2049 BS to provide 10% reservation to indigenous nationalities.

The present government has removed this provision through ordinance. In summary, Nepalese

laws related to employment do not reflect the spirit of the employment provisions in ILO

Convention 169, which recognizes the special vulnerability of  indigenous and tribal workers.

3. Education and Communication

ILO Convention 169 states that the government should take measures to create an environment

for indigenous peoples to acquire education at all levels at least on an equal footing with other

national groups (Article 26) and that the needs of indigenous peoples should be addressed and

their identity related issues included in the education sector (Article 27(1)). The Convention

also states that measures should be taken to protect and promote mother tongues (Article

28(3)). Education should be provided in mother language (Article 28(1)) and recognition should

be given to and resources provided for establishing and conducting educational institutions

providing education in mother languages (Article 27(3)). The Convention clearly advocates a

bilingual policy in education, along with urging the government to adopt measures to remove

discrimination in education (Article 31).
Article 18(2) of the Constitution of the Kingdom of Nepal has given communities the right to
conduct schools up to the primary level in their own mother tongues, which is in accordance
with the provisions of the Convention. However, there is no mention in the Article of providing
resources and the limit put on mother tongue education - up to the primary level- is not in
accordance with the Convention. Article 6(2) of the Nepalese Constitution has recognized
mother tongues other than Khas-Nepali as national languages, however there is no mention of
acquiring education in these languages on an equal footing with the Khas-Nepali language.
The prohibitory provision of Article 16(d)2 of the Education Act 2028 BS mentions the giving
of  free education also to janajati or nationalities. Rule 10(3) of  Scholarship Regulations 2060
BS provides for 10% scholarship to indigenous nationalities. The provision of  giving education
in mother tongue up to the primary level (Education Act 2028 BS, Article 7(1)) apparently
advocates a bilingual policy up to the primary level. Nonetheless, there are no provisions in the
prevailing Nepalese laws, as in ILO Convention 169, regarding the removal of discrimination
existing in the education sector.
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A Comparative table of the provisions of prevailing Nepalese Laws related to Indigenous

Nationalities and the ILO Convention 169.

Issue/Area

Recognition

Self-management

ILO Convention 169

Article (1) puts forth
following elements
of recognition:
• Traditional Lifestyle
• Distinct and

different lifestyle,
religion, culture,
language, etc.

• One’s own social
and Political
institution.

• Living continously
from historical
times or before the
arrival of others or
prior to the
formation of the
present State.

Article (12) Self-
identification as
fundamental
component to
determine indigenous
peoples.

• According to
preamble of ILO
Convention 169,
full recognition has
been given to
lifestyle, economic
development of
indigenous
peoples; full
recognition has
also been given to
their desire to use
and control issues
related to their
identity as well as
other issues related
to them.

Prevailing Nepalese

Laws

Article 2 of present
Constitution has given
recognition to religion,
race and ethnicity.
Article 4 of Constitu-
tion has given
recognition to Nepal as
multilingual,
multiethnic Hindu
Sate.

• National Foundation

for Development of
Indigenous
Nationalities Act
purts forth following
criteria for recogni-
tion of indigenous
nationalities
- Own Language
- Distinct Culture
- Distinct Social

Structure
- Written or

unwritten history

• According to Article

26(2) of Constitu-
tion, in order to
develop harmoni-
ous relations
between various
religions, castes,
communities and
languages, the state
shall adopt a policy
of developing
languages, literatures
and scripts of all,
along with develop-
ing culural diversity.

Area of

Consensus

Nepalese
Constitution has
given recognition to
multicultural and
multiethnic nation

• Fundamental

components of
Recognition

• Language

• Culture

• Lifestyle

• Social Structure

• Customs &

Traditions

• Historical

Continuity

• Policy of

promoting
language, culture
and institutions

• Policy for

economic
development of
indigenous
nationalities

Area of No
Consensus/ Issues
Not Included in
Prevailing
Nepalese Laws

No provision of
self-identification

• No provision of

indigenous
peoples’ control
over institutions
concerning them,
issues related to
their identity and
control over
issues related to
their lifestyle.
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Responsibility of
Government

• Article 2(1):
Responsibility of
government to
protect and
guareantee rights
of indigenous
peoples in a
coordinated and
procedural manner
and to make
provisions to
respect their
integrity.

• Article 2(2):
Government
should make
arrangements for
utilization by
indigenous peoples
of rights, facilities
and opportunities
provided by
national laws and
policies on and
equal footing with
other groups

• Government
should make
provisions for
promotion for
promotion to the
fullest extent of
socio-economic
and cultural rights
of indigenous
peoples and for
elimination of
socio-economic gap
between indig-
enous and non-
indigenous
peoples.

• Article 33(1)M
Government
should develop
appropriate
mechanism

• Article 25(4): Main

responsibility of

government is to

provide for

utilization of

benefits of

democracy

• Article 26(10): Policy

of government to

uplift socially and

economically

backward nationali-

ties and communi-

ties by making

special arrangements

in education, health

and employment

• Preamble of

National Founda-

tion for Develop-

ment of Indig-

enous Nationalities

Act, 2058 BS:

Foundation

established for

effective upliftment

of indigenous

nationalities and for

their equal participa-

tion in the main-

stream through

socio-economic

and cultural

development

• Policy to eliminate

socio-economic

gap

• Policy of

extensive

participation

• Policy of social

and political

inclusion

• Establishment of

appropriate body

to carry out

activities related to

development of

indigenous

peoples

• No mandatory

provision as

mentioned in

Convention

• No provision to

utilize on equal

footing rights and

opportunities

provided by

national laws and

policies
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• Article 4 : Protection
of indigenous
peoples, their
institutions,
property, culture
and environment

• Article 18(1): Right
of communities to
protect and promote
their language, script
and culture

• Right to protect

and promote
language and
culture

Special
Measures

• Article 3(1):
Indigenous peoples
have right to
utilization unhin-
dered and to fullest
extent and without
discrimination of
human rights and
fundamental
freedoms.

• Men and women
have right of
utiliztion of human
rights and funda-
mental freedoms on
an equal footing

• Article 3(2):
Application of any
kind of coercion
and force infrigning
on human rights
fundamental
freedoms of
indigenous people
prohibited

• Article 11(1): Equal
before law and equal
protection by law;
Article 11(2):
Citizens will not be
discriminated against
in application of
general laws; Article
12: right to freedom,
freedom of opinion
and expression,
freedom to assemble
peacefully and
without arms,
freedom to form
unions and associa-
tions, freedom to
move throughout
the country and
reside thereof,
freedom to carry out
any profession,
occupation, industry
or trade; Article13:
Press and Publica-
tion Right; Artivle
14: Right regarding
criminal justice;
Article 16: Right to
information; Article
17: Right to
property; Article 18:
Cultural and
Educational Right;
Article 19; Right to
religion; Article 20;
Right against
exploitation; Article
23: Right to
constitutional
remedy
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• Indigenous

nationalities are
not able to utilize
their human
rights and
fundamental
freedoms on an
equal footing
with dominant
groups.

• Recognition of

human rights and
fundamental
freedoms.

• Policy of non-

discrimination

Fundamental
Rights

• Indigenous

nationalities not
specifically
mentioned in
provision of
special
measures
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• No provision for

consultation

• No provision of

prior consultation,
participationand
representation as
in Convention
while conducting
activities concern-
ing indigenous
nationalities

Consultation
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• Utilization of
general rights of
citizens without
discrimination

• Article 7(4):
Government
should by
coordinationg with
indigenous peoples
apply special
measures to protect
issues related to
them

• Article 6(1):
Government
should carry out
legislative, adminis-
trative and other
activities vis-a-vis
issues concerning
indigenous peoples
by consulting with
representatives of
representative
organizations of
indigenous peoples

• Artivel 6(2):
Consultation
should be carried
out with sincerity in
a procedural and
puroseful way

• Article 6(1)(b):
Government
should guarantee
right to participate
on an equal footing
in all kinds of
policy-making
elected making
elected bodies,
adminstrative sector
and policy-making
and planning
bodies; for this
purpose govern-
ment should make

• Article 26(2): Policy
of State to develop
language, script, arts
and culture

• Special measures to
be adopted through
laws for Protection
and development of
socio-economically
and educationally
backward classes

• Government to
adopt a policy of
uplifting Socio-
economically
backward indigenous
nationalities

Articel 25(4): Chief
responsibility of State
to maintain conditions
suitable to enjoyment
of fruits of democracy
through wider partici-
pation of people in
governance of country
by way of decentraliza-
tion
• Local Governance Act

2955 BS: Participation
of indigenous
nationalities in councils
of local bodies

• Provision of

special
measures

Particiaption and
Representation

• Policy of participa-

tion of indigenous
peoples in local
bodies

• Participation in

development
process
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Customs and
Traditions

arrangements in an
appropriate manner
and carry out
facilitation and
make available
necessary resources

• Article 7(1):
Participation at all
levels in all kinds of
development
activities concerning
indigenous peoples

• Preamble of ILO
Convention: ...
Recognition given
to expectation to
control process of
economic develop-
ment.....

• Article 2(2)(c):
Provision to
eliminate socioeco-
nomic gap

• Article 7(2):
Provision of all
round development
of life, labour,
health, education
and other issues of
concern

• Article 7(1): Right to
delineate priorities
for development

• Preamble of
Constitution: Issues
of Social, political
and economic justice

• Articel 25(2):
Appropriate
distribution of
resources; Article
25(3): Removal of
socio-economic
inequality

• Article 26(10):
Special measure to
uplift backward
nationalities and
communities

• Article 18(1): Right
to all communites
to promote their
culture, language
and script

• Article 4(1):
multiethniec,
multilingual......
State

• Article 26(2): Policy
to promote
language, literature,
arts, script and culture

• Article 19(1): Right
to follow one’s
religion

Development
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• Article 8 of

Bonded Labour
(Prohibition) Act,
2058 BS: Participa-
tion of Bonded
Labourers
(Kamaiya) in
Rehabilitation and
Monitoring
Committees

• Preamble of
Convention:
Recognition to
special customs and
traditions within
standards of
national laws: Article
2(2)(b): Recognition
to customs,
traditions and
institutions

• Recognition

identity, language,
religion, culture,
traditional
customs

• Absense of

speical
measures for
protection and
promotion
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• Article 8(1):

Recognition and

respect should be

given to customs

and customary laws

while applying

national laws and

policies

• Article 8(2): Right

to give continuity

to customary laws

• Article 9(1):

Recognition to

customary laws

in judicial

administration

• Article 9(2):

Customary laws

should be given

recognition while

giving punishment

• Article 10(1): While

punishing indig-

enous peoples for

any offence their

condition should be

taken into consider-

ation, they should

not be given serious

types of

punishement and

instead of impris-

onment should be

given alternative

punishment

• Article 12: Provision

of effective

punishment in case

of infrigement of

rights of indigenous

peoples

• National Legal Code
(Muluki Ain) 2020
BS has given
recognition to
customs and
traditions in issues
like marriage, incest
etc.

• Partial recognition

of customs and
traditions

• Not full recogni-

tion as in Conven-
tion

• Not given

recognition in
punishments

• Not given

recognition in
judicial administra-
tion

Customary laws
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CONCLUSION

The conclusion arrived from the comparative legal study undertaken of the provisions in the

prevailing Nepalese laws directly or indirectly related to indigenous peoples and the provisions

of the International Labour Organization Convention 169 on indigenous and tribal peoples

can be broadly categorized under three headings:

(a) Areas/issues of full consensus

(b) Areas/issues of partial consensus

(c) Areas/issues of no consensus

(a) Areas/Issues of Full Consensus

There are some areas and issues of full consensus between the provisions of ILO Convention

169 and the prevailing Nepalese laws. The Convention has given primacy to recognizing the
continuity of  indigenous peoples' identities. With regard to the prevailing Nepalese laws, the
existence of indigenous nationalities has been constitutionally recognized by its mention in the
Nepalese Constitution. Based on this, the National Foundation for Development of  Indigenous
Nationalities Act 2058 BS was brought forth. The Local Governance Act 2055 BS, as well as
the laws and regulations related to resources, have to some extent recognized the existence and
special needs of  indigenous peoples. The bases of  recognition like language, culture, lifestyle,
social structure, historical continuity, customs and traditions and other such issues are found
both in the Convention and in the prevailing Nepalese laws. The Convention and prevailing
Nepalese laws have both included policy issues of economic, social and cultural upliftment, as
well as the principle of special measures for the development and upliftment of indigenous
peoples.

(b) Areas/Issues of  Partial Consensus

There is at best only partial consensus between the provisions of ILO Convention 169 and the

prevailing Nepalese laws. The issues raised by the Convention have only enjoyed partial
recognition by the prevailing Nepalese laws. The issue of  ‘development’ in economic, social
and educational sectors to narrow the gap (taking into account the socio-economic gap between

the indigenous nationalities and mainstream national groups) has been raised by the Convention

and also recognized in  prevailing Nepalese laws and policies. However, these issues have been
raised with clarity and are mandatory in the Convention, which is not the case in the prevailing
Nepalese legislation. Even the provision of access to development on an equal footing with

the rest of  society is not found in prevailing Nepalese laws. The general topics raised by the

Convention vis-à-vis the issue of fundamental rights are also included in the Nepalese
Constitution and laws. The difference is that while the Convention has provided for the right
to unhindered claim to human rights and special types of fundamental rights accorded to

indigenous peoples by national and international instruments, the prevailing Nepalese laws

have directly or indirectly imposed restrictions on many of the human rights, fundamental
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freedoms of  indigenous nationalities. The right to freedom provided by the Nepalese

Constitution can be used without restrictions by other groups, but attempts to restrict the use

of  such freedoms vis-à-vis indigenous nationalities appear as discriminatory. Regarding the

plethora of  international instruments which Nepal has ratified (many of  which have a direct

bearing on the human rights and fundamental freedoms of indigenous peoples), the Nepalese

government has been reserved in terms of  implementing  their provisions. Hence, in many

cases, those specific provisions have remained ineffective in terms of  protecting and promoting

the rights of  indigenous peoples.

The issue that the State should adopt special measures for the development of indigenous

nationalities is found in both the Convention and in the prevailing Nepalese laws. Although

there is no specific provision regarding special measures for indigenous nationalities in prevailing

Nepalese laws, the Supreme Court's interpretation in the case (Makhanbabu Gautam vs. His

Majesty's Government) has apparently provided for special measures vis-à-vis indigenous
nationalities. With regard to the issue of  the customs, traditions and customary laws of  indigenous
peoples, there is provision for its recognition and continuity in both the Convention and Nepalese
laws. However, this is somewhat ambiguous in prevailing Nepalese legislation and there is lack
of clarity on affording specific recognition to indigenous nationalities customs, traditions and
customary laws in economic, social and administrative sectors and also in judicial administration.
Although prevailing Nepalese laws have not given recognition to the relationship between
natural resources and indigenous peoples as comprehensively envisaged by the Convention,
the Nepalese laws have nonetheless recognized the dependency on resources of a limited
number of  indigenous nationalities making their living by fishing in rivers, lakes and ponds.

(c) Areas/Issues of No Consensus

If we compare the provisions related to indigenous nationalities in the prevailing Nepalese
laws and in ILO Convention 169, it can be seen that some fundamental issues are yet to be

included in Nepalese laws. In particular, these are the right to self-identification, the right to

delineate one's own priorities, the right to consultation, participation and representation, issues
of identification, recognition and the rights over land and the guarantee of benefit sharing of
national laws, policies and developments. Also of  crucial importance are issues of  access to

justice and the fruits of  development on an equal footing with the rest of  society and the

recognition in judicial administration of  customary laws.

And finally....
The indigenous nationalities of Nepal, their representative organizations and the federation of

these organizations, the Nepal Federation of  Indigenous Nationalities (NEFIN), have made
the ratification of ILO Convention 169 one of the express agendas of their movement. Likewise,

various indigenous nationality organizations like LAHURNIP, ex-MP's Club from indigenous
nationalities have been organizing seminars and interactions on ILO Convention 169.

Limbu: Comparative Study of...
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A national level conference on this topic organized jointly by NEFIN, National Foundation for

Development of Indigenous Nationalities (NFDIN) and International Labour Organization

(ILO) Nepal has affirmed the relevance of  this Convention. The then Prime Minister Sher

Bahadur Deuba announced, on the occasion of  the International Day of  the World's Indigenous

Peoples (August 9, 2005), that the government was making efforts to ratify ILO Convention

169. The government, in various programs and fora organized by indigenous nationalities, has

been expressing commitment to ratify the Convention. Likewise, a committee formed under

the International Convention on Elimination of  All forms of  Racial Discrimination (CERD)

1969 has also recommended to the government to ratify Convention 169. All these facts confirm

that the issue of ratification and progressive implementation of ILO Convention 169 is an

important component in the ongoing struggle to protect, promote and respect the rights of

indigenous nationalities in Nepal.

The Convention has a great potential to act as legislative framework in which, through policy
reform and implementation by the government, can help solve some of  the problems faced by
Nepal’s indigenous nationalities. To this effect, concerted efforts in solving their problems will
also assist in managing the current conflict raging in the country, as social exclusion is one of
the identified root causes of  the insurgency. The Nepalese government has already ratified
several international instruments which are of  direct relevance to indigenous peoples. These
include the ICCPR/ICESCR, which provide for the right to self-determination and the
Convention on Biodiversity, which guarantees indigenous peoples’ access to natural resources.
In this respect, in ratifying Convention 169, the government will be confirming its commitments
under other international instruments of  which it is party to.   The Convention does not have
any retrospective effects; therefore it will not create any complexities for the government in
terms of  past activities. Thus, ratification of  Convention 169 for Nepal is timely, relevant and
in accordance with the principles of  democracy. It would also affirm, in a climate of
disillusionment with the state apparatus, that the Nepalese State is sensitive to the human

rights and fundamental freedoms of  indigenous peoples. The ratification of  ILO Convention

169 would also serve to bolster Nepal's (increasingly tarnished) image in the international
arena as a democratic, socially just nation, responsive to the needs and demands of its’ people
and respectful of  their human rights and fundamental freedoms.

Note: The complete report of  this summary was prepared by a study team from LAHURNIP comprising

of  Dr. Chaitanya Subba, Dr. Bal Bahadur Mukhiya, Advocate Mr. Durga Prasad Subba, Advocate Ms.

Shanti Kumari Rai.
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INTRODUCTION

The given title of  this paper appears to suggest consultation and participation are two different

concepts. In fact, consultation implies certain forms of  participation of  individuals, groups

and organizations, ranging from informal, small-scale interactions to large, institutionalised

participatory mechanisms. Similarly, participation has many forms, including sharing, gathering

information, consultation, seeking feedback, collaboration, joint decision-making,

empowerment, and shared control. However, in the context of  indigenous nationalities of

Nepal, both consultation/non-consultation and participation/non-participation carry significant

meanings in their everyday lives. Therefore, I will divide this paper in two parts: (1) Consultation

with indigenous peoples in decision-making, and (2) Participation of indigenous peoples in

decision-making.

There are 59 indigenous nationalities in Nepal, which comprise 36.31 percent of the total
22,736,934 population of Nepal, according to the census of 2001 (See Annex 1). It should be
noted here that indigenous peoples' leaders and activists believe that their population is around
70 percent of the total population. In this paper, indigenous peoples refer to the following 59
indigenous nationalities recognized by HMG-N (Table 1).

Table 1. Indigenous Nationalities of  Nepal identified and recognized by
His Majesty's Government of Nepal

Mountain

1. Bara Gaunle 7.   Lhomi (Shingsawa) 13. Thakali
2. Bhutia 8.   Lhopa 14. Thudam
3. Byansi 9.   Marphali Thakali 15. Tingaunle Thakali

4. Chhairotan 10. Mugali 16. Topkegola
5. Dolpo 11. Siyar 17. Sherpa
6. Larke 12. Tangbe 18. Wallung

Hill

1. Bankaria 9.   Hayu 17. Newar
2. Baramo 10. Hyolmo 18. Pahari

3. Bhujel/Gharti  11. Jirel 19. Rai

4. Chepang 12. Kushbadia 20. Sunuwar
5. Chhantyal 13. Kusunda 21. Surel
6. Dura 14. Lepcha 22. Tamang

7. Fri 15. Limbu 23. Thami

8. Gurung 16. Magar 24. Yakkha
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Inner Terai

1. Bote 4. Kumal 7. Raute

2. Danuwar 5. Majhi

3. Darai 6. Raji

Terai

1. Dhanuk 4. Jhangad 8.  Satar/Santal

    (Rajbanshi) 5. Kisan 9.  Tajpuria

2. Dhimal 6. Meche 10. Tharu

3. Gangai 7. Rajbanshi (Koch)

Source: Nepal Rajpatra (Nepal Gazette), February 7, 2002 (See MLJ 2002:57-58)

NEFIN has used the following major and subsidiary criteria to categorize these 59 indigenous
nationalities into five groups:

Major indicators:

1. Literacy rate,
2. Housing unit,
3. Land holding, and
4. Other economic assets.

Subsidiary indicators:

1. Education level (graduate and above) and
2. Population size.

NEFIN identified five categories of  59 indigenous nationalities on February 28, 2004 based
on the composite index, using the above indicators (Table 2).

Table 2. Categories of  Indigenous Nationalities

A. Endangered Group
1. Kusunda 2. Bankariya 3. Raute 4. Surel

5. Hayu 6. Raji 7. Kisan 8. Lepcha

9. Meche         10. Kusbadiay

B. Highly Marginalized Group
11. Majhi 12. Siyar 13. Lohmi 14.Thudam

15. Dhanuk 16. Chepang 17. Satar (Santhal) 18. Jhagad
19. Thami 20. Bote 21. Danuwar 22. Baramu

Bhattachan: Consultation and Participation of...
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C. Marginalized Group
23. Sunuwar 24. Tharu 25. Tamang 26 Bhujel

27. Kumal 28. Rajbansi 29. Gangai 30. Dhimal

31. Bhote 32. Darai 33. Tajpuriya 34. Pahari

35. Topkegola 36. Dolpo 37. Free 38. Mugal

39. Larke 40. Lohpa 41. Dura 42. Walung

D. Disadvantaged Group
43. Chhairotan 44. Tangbe 45. Tinganule Thakali 46. Bargaule

47. Marphali Thakali 48. Gurung 49. Magar 50. Rai

51. Limbu 52. Sherpa 53. Yakkha 54. Chhantyal

55. Jirel 56. Byansi 57. Yolmo

E. Advanced Group
58. Newar 59.Thakali

Source: Nepal Federation of  Indigenous Nationalities, 2003.

CONSULTATION WITH INDIGENOUS PEOPLES IN DECISION MAKING

Meaning of "Consultation" and Key Questions

There is plenty of literature on participation (more specifically representation) of different
groups of peoples, including indigenous peoples, in decision-making positions but there is a
conspicuous lack of  literature on consultation with such groups on decision-making.

According to Prakash Chandra Lohani (1980:18), decision-making is a rational process that
"involves basically the identification of the problem, preparation of alternatives, evaluation
of  the alternatives in terms of  the objectives to be maximized, and then the final choice for

action." One way to look at consultation with indigenous peoples in decision-making is to ask

the following questions: To what extent are indigenous peoples consulted in the following
aspects of decision-making:

• Identification of the problem?

• Preparation of alternatives?
• Evaluation of the alternatives? and

• Final choice for action?
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According to the Learning Trust1 consultation can take multiple forms such as informing,

researching, consulting, involving and partnership. Following this meaning of  consultation, the

key questions that need to be asked in the context of Nepal, is to what extent indigenous

peoples are consulted in the following aspects of decision-making:

 • Informing indigenous peoples ?

 • Research on indigenous peoples' issues ?

 • Involving indigenous peoples ? and

 • Partnership with indigenous peoples ?

According to Condition Feminine Canada (CFC)2 "there are many different possible definitions

of consultation, many different approaches, and various assumptions which underpin each
approach."  The CFC emphasises that consultation should be prior to making decisions, that it
"is a two way process, in which all parties listen and contribute views, information and ideas,"
that consultation leads to action, and mutual trust and understanding."

For our purposes, ILO Convention No.169 on Indigenous and Tribal Peoples provides a
constructive elaboration of  the concept of  ‘consultation’ in relation to indigenous peoples,
which requires governments to establish means enabling indigenous peoples to participate at
all levels of  decision-making in elective and administrative bodies. It also requires governments
to consult these peoples, through adequate procedures and their representative institutions, whenever
consideration is given to legislative or administrative measures which may affect them directly.
The convention states that consultations should be taken in good faith and in a form appropriate

to the circumstances, with the aim of achieving an agreement or consent to the measures proposed.3

1 http://www.learningtrust.co.uk
2 http://www.swc-cfc.gc.ca/pubs/consultation
3 Indigenous and Tribal Peoples: A Guide to ILO Convention No.169, (ILO-Geneva, 1996)
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Key decision-makers and key questions in Nepal

In Nepal there are a number of influential decision-makers, both internal and external:

Internal decision-makers
1. First and foremost is the King and His Majesty's Government of Nepal
    (executive, legislative, judiciary and local bodies)
2. Political parties represented in Parliament
3. The Communist Party of  Nepal (Maoist) (since February 1996, engaged in an
     armed insurgency against the state).

External decision-makers (or external forces which have an impact on decisions taken
internally).

   1. India
   2. International donor agencies (multilateral, bilateral and INGOs)

Given this reality, the following key questions are relevant when discussing the concerns of
indigenous peoples: Do these key decision makers (internal and external) consult indigenous
peoples while making decisions? If  yes, when and how? If  no, why not?

Priority and mechanisms for consultation
His Majesty's Government Nepal (HMG-N) has been implementing a targeted programme for
development of  the Chepangs.4  In the past, the implementing agencies - the Ministry of  Local
Development, the Chief District Officer's Office, District Development Committees and Village
Development Committees - held no consultation with Chepangs themselves. Instead huge
amounts of money which were supposed to 'trickle-down' for the development of the Chepangs
were spent with little benifit to the Chepangs themselves.

HMG-N did not officially recognise the existence of indigenous peoples until 1997, when an
executive order was passed to establish the National Foundation for the Development of
Indigenous Nationalities (NFDIN), which legally recognised 61 indigenous nationalities
(Janajatis). Subsequently, the National Planning Commission designed targeted programmes for
indigenous nationalities in the Ninth Tenth Year Plan. This was continued in the Tenth Five
Year Plan, which also acknowledged the failure of  past efforts to improve the status of  socially
disadvantaged groups, including indigenous nationalities (NPC 2002).

4 One of the most disadvantaged indigenous groups in Nepal. Referred to also as "Praja", meaning "subjects",

since 1970s - see MoLD 2000.
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Dilli Ram Dahal is of the view that there is a vertical dialogue between HMG-N and indigenous
nationalities on the following issues: 'fair share in national economy and politics; respect,
promote and preserve languages of  various groups; develop religious harmony and respect all
religions" (Dahal 2003: Table 3). Regarding past efforts in terms of  consultations between
indigenous peoples and HMG-N, the situation is summarised in the following paragraph;
respect, promotion and preservation of  languages of  various groups; development of  religious
harmony and respect for all religions' (Table 3). Regarding past efforts in terms of  consultations
between indigenous nationalities and HMG-N, Bhattachan and Bhattachan have summerised
the situation as follows:

‘In the past, there was not really any mechanism for dialogue and consultation between HMG-N and indigenous
nationalities. During the last 13 years, it was monologue in the sense that NEFEN and its affiliated
organizations and indigenous peoples activists and intellectuals would go to meet Prime Minister, concerned
Ministers and parliamentarians, political party leaders to submit their demands as memorandums without
any tangible results. After the establishment of National Committee for Development of Nationalities in
1997 under the Ministry of  Local Development, NEFEN and its affiliated organizations, NGOs of
indigenous nationalities and IP intellectuals used to have a dialogue but it was limited within themselves
only. The issues and ideas never expanded to other ministries and sectors’ (Bhattachan and Bhattachan
2003:43).

With the enactment of  law on the National Foundation for Development of  Indigenous
Nationalities (NFDIN), HMG-N legally recognized 59 indigenous nationalities of Nepal (See
Annex-1). Officially, there was no consultation and/or participation of  indigenous peoples in
this process. Prior to 1997, indigenous peoples were considered as "tribal" or "ethnic groups"
which were equivalent in status to a particular caste, referred to as Matawali (liquor drinking
caste) who are second in the four-fold caste hierarchy, introduced with the promulgation of
the National Code of 1854. The decision makers consulted with some influential or potentially
influential individuals of  the Matawalis. However, even after formal recognition of  indigenous
nationalities, although the pattern has changed to some extent, it has not been as expected or as it
should be.

Donors generally work with HMG-N or with civil society organizations, including non-
governmental organizations (NGOs), with permission from HMG-N. Consequently, until
HMG-N officially recognized the existence of indigenous nationalites, most donor agencies
did not have targeted policies, strategies or programs for indigenous peoples. There were a few
exceptions to this, such as the Chepang Livelihood Program, implemented by SNV. Subsequently,
donors had little consultation with these peoples and their organizations, despite the fact that
many of their programs and/or projects were directly affecting indigenous peoples of Nepal.

Bhattachan: Consultation and Participation of...
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After the establishment of  NFDIN (National Foundation for Development of  Indigenous

Nationalities), and more particularly as the realisation set in that social exclusion was a direct

cause of  the conflict, a number of  multilateral and bilateral donors and INGOs, such as DFID,

ILO, the World Bank, DANIDA, NORAD, MS Nepal, and SNV have begun to think seriously

about improving consultation with indigenous peoples. The two-day seminar organized by the

ILO in partnership with NEFIN and NFDIN is evidence of  this. The protracted internal armed

conflict, has in fact necessitated that donors' re-focus their attention to issues of exclusion/

inclusion. There is, however, still a long way to go before meaningful consultations with

indigenous peoples in decision-making becomes the norm.

Political parties have generally not been sensitive to the issues of  exclusion and inclusion and

hence they have not consulted indigenous peoples in an organized way. As political parties

primarily tend to envisage indigenous peoples as potential ‘vote banks’, they have co-opted

some individuals from various indigenous nationality groups to muster support for their party
by giving the "false message" that their party is sensitive to indigenous peoples' issues. While
drafting political platforms, some political parties have had consultations with selected
indigenous nationality intellectuals, but most of the needs expressed have been left un-addressed.
Neither their views, nor leaders belonging to indigenous nationalities, have had any real decision-
making power.

In contrast to parliamentary political parties, the Nepal Communist Party (Maoist) appears to
have given some priority to indigenous peoples (along with women, Dalits and Madhesi). This
is evident from their declaration to form eight of  the nine autonomous regions on the basis of

ethnicity.5

5 These nine autonomous regions are (Magarat, Tambasaling, Tamuan, Tharuwan, Kirata, Bheri-Karnali,

Seti-Mahakali, Madhes autonomous regions and to be declared Newar autonomous region).
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Consultation Methods

There are a variety of consultation methods used in different parts of the world:

1. "Ask First"

Of all the methods of consultation, the "ask first" method is arguably the most important

method for indigenous peoples in any part of the world. However, this approach is

Abolition of Kipat6 land tenure of the Limbus and other indigenous peoples,

implementation of Birta and Jagir land tenures to grant lands to Bahuns-Chhetris7, and

establishment of  national parks, protected areas, wildlife reservation centres, community

forests etc. were all done without using the "ask first" method of consultation with

indigenous peoples.

ILO Convention169 recognizes the "ask first" method of consultation by the government
(and by extension development agencies) before they make any decisions that affect the
lives of  indigenous peoples. For example: amendments to the national constitution; new
agrarian laws; land rights decrees or procedures for obtaining land titles; national education
or health programmes and services, any public policies affecting indigenous peoples.
Consultations are deemed compulsory in the following instances: prior to any exploration
or exploitation of mineral and/or other natural resources within their lands; when it may
be necessary to remove indigenous communities from their traditional lands and resettle
them elsewhere and prior to the design and launching of vocational training programmes
for them (ILO 1996:8).

Although Nepal is a party to several international instruments of  human rights, HMG-N
and international donors working in Nepal have yet to institutionalise the "ask first"
principle in their dealings with indigenous peoples in Nepal. However, some of the
international agencies that are either sensitive to or working for indigenous peoples have
corporate principles, policies and guidelines for its implementation and give primacy to

the "ask first" principle to indigenous peoples before they make any decision.

However  their well-drafted principles, policies and guidelines are often not implemented
to their full capacity.

Instead, indigenous peoples are frequently blamed for ill consequences of decisions taken

without thier consultation. For example, the Botes and Tharus living in the buffer zones
of the Chitwan National Park have often been blamed for killing and endangering animals,

including the Ghadiyal Gohee (a special type of alligator) in the Narayni River (Chemjong
2000; Bhattachan 2000).

6 Which recognised customary rights over the land.
7 High castes

Bhattachan: Consultation and Participation of...



88

Bhattachan: Consultation and Participation of...

2. Large scale face-to-face consultation
Generally, there has been no practice of  large-scale face-to-face consultations with
indigenous peoples by HMG-N and donors on any matter. Occasionally some political
parties, for example, the Nepal Communist Party (UML), invite intellectuals and activists
belonging to  the more prominent indigenous nationality groups (such as Newars, Gurungs,
Rais, Limbus, Tamangs and Magars) for consultation while making political platforms
during general elections, but rarely on other matters and issues. The government and
implementing partners of donor agencies may organize large-scale face-to-face
consultations when assessing feasibility, inception, implementation and evaluation of
programs/projects but these are for everyone. In such meetings, although indigenous
peoples may participate, their voices and specific concerns are often marginalised or
ignored by the decision-makers. Furthermore, while some indigenous peoples may
participate ritualistically, due to a lack of  capacity and empowerment, they may be unable
to articulate their concerns in such an arena.

3. Small group consultation

Sometimes, political parties, government agencies and international donors hold small
group consultations. Often indigenous peoples, who speak the language of  the dominant
groups, are invited on a selective basis depending on their political affiliation. They give
their views and opinions on general issues. If  they give certain suggestions on particular
issues, they may be labelled as "communal" and their suggestions/views/opinions not
entertained. Indigenous peoples' participation in such forums is often only symbolic. For
example, during the preparation of  PRSP/the Tenth Plan by the National Planning
Commission of Nepal, some selected indigenous scholars and activists were consulted
in a thematic group discussion, but none of their views were incorporated during the
plenary session.

4. Discussion paper with written input

Sometimes individuals belonging to selected indigenous nationalities and indigenous

peoples' organizations are invited to participate in discussion papers such as drafts of the

Five-Year Plans and background papers for Nepal Development Forum. While this in
itself is encouraging, the problem is that usually the same people are chosen to represent
all the indigenous communities. Indigenous groups in Nepal (as elsewhere) are not a

homogeneous entity and the question inevitably arises as to how representative those

chosen to speak on behalf of indigenous peoples really are.

5. Informing

HMG-N and donors have no effective mechanism to inform indigenous peoples about

the process of decision-making due to the one language policy and problems in
transportation and communication. The Constitution of Nepal, 1991 recognizes Khas

Nepali as the only official language of Nepal. In the late 1990s, the Supreme Court of
Nepal made a ruling that no other language, except Khas Nepali, can be used even in
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local bodies such as the Municipality and District Development Committee as additional

official languages. The government media such as Radio Nepal and the Nepal Television

primarily use Khas Nepali language, but not mother tongues spoken by indigenous peoples.

Such a language policy prevents indigenous peoples from being duly informed by HMG-N.

6. Researching

There has been extensive research undertaken by Nepalese and international scholars

but the government, political parties, and donor agencies often overlook these when it

comes to policy formulation or project implementation. Consequently HMG/N have yet

to initiate constructive basic and applied research on different aspects of  indigenous

peoples before making decisions. It is a positive beginning that the Norwegians have

created a fund for social scientific research of international standards on national building

and inclusion of  excluded groups.

7. Involving

HMG-N has yet to satisfactorily include proportional representation of indigenous peoples
in all the ministries and their decision-making structures. Some measures have been taken,
for example HMG-N has involved indigenous peoples' organizations such as the Nepal
Federation of  Indigenous Nationalities (NEFIN)  in proposing names for Vice-Chairperson
of  the National Foundation for Indigenous Nationalities (NFDIN), representatives of
the Executive Council of  the Foundation, Poverty Alleviation Fund, High Level
Commission for Reservation and so on.

HMG-N has made a positive step forward by establishing NFDIN which works in direct
partnership with indigenous peoples.  Through this semi-autonomous institution,
indigenous peoples have a say in decision-making of  NFDIN. However, insufficient
resources limits its ability to operate to its fullest capacity.

Reasons for poor or non-consultation

Some of  the main reasons for poor or non-consultation by HMG-N, parliamentary political

parties and donors in decision-making are as follows:

• As a result of  entrenched caste structures (which are also institutionalised in state
structures) Nepalese decision makers, who are often Bahun-Chhetris, give little
priority to consulting  indigenous peoples of Nepal on decisions that affect them.

• Many decision-makers are unaware of either the existence of many indigenous

peoples who are legally recognized by HMG-N, or lack knowledge and awareness
about their specific problems and needs.

• International donor agencies, generally do not adequately engage in consultations

with indigenous peoples. This may be the result of  political pressure and/or lack

of  awareness of  their specific issues and needs.

Bhattachan: Consultation and Participation of...
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• Indigenous peoples have begun to get organized primarily since the early 1990s

and as such, although the indigenous peoples' rights movement is gaining

momentum, it is not yet strong enough to exert enough pressure on HMG-N and

donors to address their demands.

In the case of  the Maoists, the extent of  their consultation with indigenous peoples is not clear.

However, it appears that the politburo, the central committee and other wings of  the party give

due importance to the indigenous peoples represented from the permanent committee to the

local level. It also appears that different tiers of the political parties consult respective national

liberation fronts of various indigenous nationalities, such as the Magarat Liberation Front, the

Tamuan Liberation Front, the Tharuwan Liberation Front and the Khambuan Liberation Front.

Consequences of lack of consultation

The main consequences of  poor consultation with indigenous peoples by HMG-N, parliamentary
political parties and donors are as follows:

• Indigenous people are alienated from HMG-N and ruling elites.
• There is lack of motivation for indigenous nationalities to participate in government

development programs which do not reflect their needs.
• There is no sense of  ownership of  government/donors programs/projects.
• Sustainability of implemented programs/projects is questionable.
• Participation of  indigenous peoples in armed conflict is rapidly increasing.
• As long as indigenous peoples' poverty (and that of other marginalised groups) is

not reduced, Nepal's or donor's performance in poverty reduction will not be
meaningful.

Suggestions to improve indigenous peoples' participation and consultations

Some suggestions to improve indigenous peoples' participation and consultation are as follows:
• His Majesty's Government of  Nepal should ratify ILO Convention no. 169 as

soon as possible and implement it sincerely and seriously.
• HMG-N, political parties and donors should practice "ask first" method of

consultation with the 59 indigenous nationalities in all matters which affect them.

• In large-scale face-to-face consultations, HMG-N, political parties and donors

should invite representative(s) of organizations of each of the 59 indigenous
nationalities.

• In small-scale face-to-face consultation, representative(s) of related indigenous

peoples' organizations or at least representative(s) of  umbrella organizations, namely,

Nepal Federation of  Indigenous Nationalities (NEFIN) and National Indigenous
Women's Federation (NIWF) must be invited/consulted.

• Discussion papers should be provided to the organization of each of the 59

indigenous nationalities for their written comments.
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• Both HMG-N and donors should allocate funds and commission both academic

and applied research on important issues of  indigenous peoples.

• The practices of involving indigenous peoples in a few government agencies must

be expanded in the remaining agencies.

• HMG-N, political parties and donors should accept and/or disseminate information

in mother tongues of  the concerned indigenous peoples.

PARTICIPATION OF INDIGENOUS PEOPLES IN DECISION MAKING

Social scientists deal with six main elements of participation and these are (see Lohani 1980:15):

1. Break "culture of silence" through conceptualisation and identification

2. Decision making

3. Resource mobilization

4. Implementation
5. Sharing of the benefits
6. Evaluation and control

The literature on rights based movements suggest additional areas of  participation, such as
(see Muller-Glodde 1991:4) –

1. Prioritisation of problems
2. Analysis of potentials
3. Planning
4. Access to resources
5. Division of labour in private and public spheres
6. Organized voice etc.

In Nepal, most of  the quantitative data, including the census, are not reliable. Furthermore,
whatever quantitative data is available is not disaggregated sufficiently; either it provides sex

disaggregated data but does not further disaggregate by caste/ethnicity, or caste/ethnic

disaggregated data is given, but sex as a variable is not given. Hence, sex disaggregated data
may give a picture of women in general but does not provide an accurate account of indigenous
women. Similarly, indigenous people’s data provide homogenous picture of  indigenous peoples

but not of  indigenous women and men separately. I, therefore, strongly recommend that all

government and donor agencies make data desegregation on the basis of caste/ethnicity and
gender mandatory. Given this limitation, I will try my best to analyse participation of  indigenous
peoples in decision making in Nepal.

Participation in Different Fields of  Decision Making

Let me now discuss the issue of participation/representation of indigenous nationalities in

political parties, current council of  ministers, parliament, civil service, courts, and local bodies.

Bhattachan: Consultation and Participation of...
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Participation/Representation in political parties

Political parties are key actors in democracy. However in Nepal democracy is exclusionary

in that meaningful participation is limited to people belonging to a certain race, caste,

ethnicity, sex, language, religion, region and class. In Nepal, the multi-party political

system, based on a Westminster model of  parliamentary political system, was

instiutionalised in 1990. This is a "winner-take-all" and "first-past-the-post" system,

which tends to operate in an exclusionary manner. Within this system, there is a tendency

for women and certain caste/ethnic, linguistic, religious, regional and class groups to be

excluded. Some of the individuals belonging to these groups, who may be represented in

different tiers of  the party, are not the decision-makers on indigenous peoples' issues. If

individuals belonging to these groups are represented in decision making positions, they

tend to make decisions on indigenous peoples' issues as instructed by their "bosses"

(President in the case of Nepali Congress and the National Democratic Party and General
Secretary in the case of Nepal Communist Party (UML)), which often goes against the
spirit of  indigenous peoples' movement and their demands.

Table 3: Representation of  indigenous peoples in main political party's central committees

S.N. Main Political Parties No. of CWC     No. of IP    Percentage of IP

  Members    Members         Members

1. Nepali Congress 36 6 16.7
2. Nepal Communist Party (UML) 57 14 21.1
3. National Democratic Party 41 15 36.6
4. Nepal Sadbhavana Party 29 6 20.7

Total 163 41* 25.1

Source: Table 34 in Subba et al. 2002.8

Many indigenous peoples participate in political parties as leaders, cadres, followers and
sympathisers. Given the lack of  internal democracy and over-centralization of  power in

political parties, participation and/or representation in the central committee are very

important. If we look at the data of such representation, there is a significant, but not
proportionate, representation in such committees. The highest (36.6%) representation
of indigenous peoples is in the National Democratic party and the least (16.7%) is in the

Nepali Congress (Table 3). Out of  the total 41 central committee members belonging to

indigenous nationalities, they represent 10 out of 59 indigenous nationalities recognized
by HMG-N. Newar (10) from the Kathmandu Valley, Limbu (7); Rai (6), Gurung (5),

8 Note: 1) Nepali Congress Party: Central Working Committee (CWC) constituted on 23 January 2001; 2) NCP

(UML): March 2002; 3) NDP: 13 June 2002; 4) NSP: CWC constituted on 16 June 2002.  Cited Source: Lists
provided by central offices of the parties.
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Tamang (2) and Magar (1) from the Hill, Thakali (1) from the mountain, and Tharu (5),
Rajbanshi (3) and Gangai (1) from the Terai. All these groups, except Thakali, Rajbanshi
and Gangai, are groups with large populations and not the most disadvantaged according
to the NEFIN classification. This indicates that 49 indigenous nationalities are not
represented in central committees.

In spite of there being some representation in all main political parties, these central
committee members belonging to indigenous nationalities do not tend to be representative
of  their indigenous community. As a result of  their minority status, they are often not in
a position to take decisions relating to their identity, language, religion and culture. Instead
these members are usually compelled to dance to the tunes of the dominant Bahun-
Chhteri party presidents and central committee members.

Participation of indigenous political leaders, followers and sympathisers in their respective
parliamentary political parties could be characterized as very active on mainstream issues.
While indigenous peoples share many of the same concerns as the mainstream population,
they also have a number of other concerns, which are not shared by mainstream population
and therefore not addressed as priority issues with in the political parties.

Representation of indigenous peoples in the Nepal Communist Party (Maoist) is also
low at the top decision making levels. However, indigenous peoples appear to have a
significant influence in the party's decision-making process. The five permanent committee
members include Ram Bahadur Thapa (Magar) and Mohan Vaidhya (Newar) from
indigenous nationalities, and Pushpa Kamal Dahal (Bahun), Dr. Babu Ram Bhattarai
(Bahun) and Post Bahadur Bogati (Chhetri) from Bahun-Chhteri castes (See Gautam
"Biswas" 2005:16). Out of 22 politburo members seven are indigenous peoples, including
influential ones such as Dev Gurung (Manange), Nanda Kishore Pun (Magar), Barkha
Man Pun (Magar) and Gopal Khambu (Rai) (Gautam 2005:16). The declaration of eight
of the nine autonomous regions on the basis of ethnicity and the party's public
commitment that they would afford indigenous peoples the right to self-determination,
including the right to secede if their needs were not adequately addressed within the federal
state structure, also appears to demonstrate their committment to indigenous issues.

Participation/Representation of  indigenous peoples in the current council of  ministers
After the dissolution of the House of Representatives and royal takeover of executive
power by the King using Article 127 of  the Constitution, the King has formed the council
of  ministers. Since November 4th, 2002, the King has formed three councils of  ministers,
first headed by Prime minister Lokendra Bahadur Chand, followed by Prime Minister
Surya Bahadur Thapa. After the fall of the Thapa government, the King appointed a new
council of minister headed by Prime Minister Sher Bahadur Deuba. Prime Minister  Deuba
expanded the council of ministers on July 5, 2004. This council of ministers are currently
in office.

Bhattachan: Consultation and Participation of...
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The council of  ministers formed after the royal takeover are accountable to the King but

not to the "sovereign" Nepalese peoples. Among the ministers, the cabinet meeting is

attended by the Prime Minister, Deputy Prime Minister and full ministers. They are the

real decision makers in the council of  ministers. Ministers of  state and assistant ministers

have no say, except when there is no full minister in their sector. Although major decisions

are taken at the royal palace, this council of  ministers has considerable powers in terms

of  decision-making. In the absence of  an elected parliament, the council of  ministers

can pass ordinances and execute them. The National Foundation for the Development

of Indigenous Nationalities, which is linked to the Ministry of Local Development,

criticizes some of the past decisions of the cabinet, such as the downsizing of it's budget.

There are many demands of  indigenous nationalities, including affirmative action or

reservation (which the government itself  has made a public commitment to), that could

be met by cabinet decisions. However, indigenous nationalities are not confident that
the cabinet will make positive decisions in spite of some of the full ministers belonging
to indigenous nationalities. These ministers publicly say that they have to follow their
party guidelines and instructions and can not bow down to the demands of  the indigenous
peoples' movement.

If we look at the caste/ethnic and sex composition of the present council of ministers
comprising 31 members, about a half of them (14) are the so-called "high caste" Bahun-
Chhetris. This includes Prime minister, Deputy Prime Minister and core portfolio including
the Ministers of  Home, Finance and Foreign Affairs. Out of  31 members of  the council
of  ministers, ten (10) belong to six (6) different groups of  indigenous nationalities, namely,
Newar, Magar, Rai, Tharu, Thakali, Gangai (Table 4).

The diversity of ministers appears positive. The problem however, is that they are

representative of their respective parties, not of their indigenous communities and the

movement of  the indigenous nationalities. Further more, out of  19 cabinet members,
indigenous peoples comprise seven members, with five men and two women. Bahun-
Chhetris are in majority, with 10 members, including the Prime Minister and Deputy

Prime Minister. Even if  the Madhesi and Muslim cabinet members align with all indigenous

nationalities, the dominant castes (Bahun-Chhetris) will still comprise a majority, not
including the two powerful and decisive positions of Prime Minister and Deputy Prime
Minister.

In the past and current councils of ministers, Prime Minister has a decisive say in making
decisions. The King appoints all full ministers, ministers of  state and assistant ministers

on his recommendation. Until now, with an exception of  Prime Minister Marich Man
Singh Shrestha, who was from the Newar indigenous nationality, no political leader from

any indigenous group could aspire or even dream of becoming the Prime Minister of
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Nepal. The Newar is the only indigenous nationality that competes directly with the

ruling Bahun-Chhetris in political and economic fields, due to their strategic presence in

the Kathmandu Valley with its concentration of  all kinds of  resources and their urban

orientation. This reality speaks volumes about the plight of  indigenous peoples in terms

of  participation in decision-making.

Table 4 Caste/ethnic composition of  the current council of  ministers headed by Prime Minister

Sher Bahadur Deuba (Since July 5, 2004)

S.N. Caste/Ethnicty Cabinet Non-Cabinet

PM DPM FM MS AM Total

1 Hill "High Castes"

1.1 Bahun - 1 6 2 - 9
1.2 Chhetri 1 - 2 2+1W=3 - 6(5M+1W)

2 Indigenous Peoples (IPs) (Out of 59)

2.1 MountainIPs

2.1.1 Thakali - - 1 - - 1
2.2 HillIPs

2.2.1 Newar - - 2+1W=3 1 - 43M+1W)
2.2.2 Magar - - 1 - 1W 2(1M+1W)
2.2.3 Rai - - 1 - - 1
2.3 Madhesi IPs

2.3.1 Tharu - - - - 1 1
2.3.2 Gangai - -- 1 1

3 Dalit

3.1 Viswakarma - - - - 1 1
3.2 Damai/Pariyar - - - - 1 1

4 Madhesi

4.1 "High Caste" - - 1 2 - 3

5 Muslim

5.1 Hill Muslim - - 1 - - 1

Total 1 1 17 8 4 31(28M+3W)

Source: My own calculation from the list of ministers.

Bhattachan: Consultation and Participation of...
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Participation/Representation in the parliament

Currently the House of Representatives is almost non-existent since its dissolution in

September 2002 by the then PM Sher Bahadur Deuba and subsequent royal takeover of

executive power by the King on November 4, 2002. The House of Representatives can

be visualised as an iceberg: the majority of which remains under water (the House of

Representatives), while only the tip remains visible (the Speaker and Deputy Speaker of

the House). One of the main tasks of the current and past two councils of ministers

appointed by the King is to bring peace and hold general election for the House of

Representatives. Prime Minister Deuba has appealed to the Maoist insurgents to come to

the table for negotiations. If  the Maoists fail to come to the table, he promises to hold a

general election before the mandate expires. However, political analysts and many political

parties do not see any possibility of holding a general election if the Maoists do not come

to the table.  The Maoists appear uninterested in coming to the table if the government
does not fulfil some of the preconditions, including the authority to hold talks and execute
its decisions. The Upper House or the National Assembly continues to exist but it is
unable to hold its meeting and make decisions. During the course of  the movement to
undo the royal takeover, the remaining members of the Upper House were forced to
hold their meeting on the streets.

In such a bleak scenario, it is futile to talk about the participation of  indigenous peoples
or any other groups in decision-making in parliament. However, for the purpose of better
understanding of the situation of participation of indigenous nationalities in decision-
making, it would be useful to look at their representation in parliaments after 1990.  Out
of 205 Members of Parliament (MPs), indigenous peoples comprised 30.2% in 1991,
24.8% in 1994 and 23.9% in 1999. Among them Newar MPs' percentage (6.8%) is almost
constant in all the three parliaments (Table 5). The percentage of  MPs from other
indigenous nationalities has declined from 23.4% in 1991 to 18.5% in 1994 and to 17.1%
in 1999.

Compared to the percentage population of indigenous peoples (approximately 35%
according to national census), the number of indigenous nationality MPs is not bad,
though its is not proportionate to their population. However, in terms of  participation in
decision-making, the reality is the same as with the council of  ministers. MPs are generally
elected on party tickets. Decision-makers in the political parties are Bahun-Chhetris.
They give a ticket to those party leaders/workers who follow their instructions, which
are often not in favour of  the rights of  indigenous peoples. They are given tickets in
areas where Bahun-Chhetris have no chance of  winning. Once they win and become
MPs, publicly they are compelled to speak the language of dominant groups and act
accordingly. In general it is feasible to say that indigenous nationality MPs do not represent
their respective community and the indigenous peoples' rights-based movement.
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Table 5: Representation of  castes and ethnic groups in the parliament, 1991-1999

Caste/Ethnicity 1991 1994 1999

  Number % Number % Number %

Brahmin 77 37.6 86 41.9 77 37.6

Chhetri 39 19.0 40 19.5 44 21.5

Newar 14 6.8 13 6.3 14 6.8

Non-Newar IP/N 48 23.4 38 18.5 35 17.1

Terai High and 21 10.2 24 11.7 27 13.2

Middle Castes

Muslims 5 2.8 4 1.9 2 0.9

Dalit 0 0 0 0 0 0

Total 205 100 205 100 205 100

Source: Adapted from Lawoti, 2001.

The indigenous peoples' movement and scholars are demanding to improve this situation
by transforming the Upper House into the House of  Nationalities with representation of
all caste and ethnic groups, including indigenous nationalities, and reforming electoral
process by adopting a system of  proportional representation as a part of  the reform
agenda. The indigenous peoples' movement, however, is lobbying for federal autonomy,
based on ethnicity, language and region, and proportional representation.

The Foreign and Human Rights Committee of  the House of  Representatives organized a
workshop of all parliamentarians of the House of Representatives (Lower House) and
the National Assembly (Upper House) in Kathmandu on August 18-19, 2001. At the
end of the workshop on August 20, 2002, the parliamentarians made public the following
commitments concerning indigenous peoples, in a press conference in Kathmandu on
August 18-19, 2001:
1. To ratify ILO Convention Concerning Indigenous and Tribal Peoples in Independent

Countries, 1989 (Convention No. 169) in the next session of  the House.
2. Play an active role in the UN General Assembly to pass the UN Draft Declaration

on Rights of  Indigenous Peoples.
3. To activate the World Indigenous Peoples' Decade and a national committee formed by

HMG-N.
4. Take immediate action for implementation of  international instruments of  human

rights ratified/acceded by Nepal.
5. Legislate in the winter session of the house to establish high-powered National

Council for Indigenous Peoples at the district and central levels.
6. Legislate language rights in accordance to the recommendations made by the

National Language Policy Recommendation Committee in the next session of  the
house.

7. Reform laws, within a year, as demanded by NEFIN to make them responsive to
indigenous peoples issues.

Bhattachan: Consultation and Participation of...
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The MPs consulted a scholar-cum-activist during deliberations and passed these resolutions.

Out of the seven resolutions, MPs succeeded to legislate the establishment of NFDIN but

other activities, including ratification of ILO Convention 169, were not followed through after

the dissolution of House. Nevertheless, this shows that before the dissolution of the last

House of Representative, MPs were increasingly receptive to indigenous peoples issues, gave

them serious consideration and tried to act accordingly.

Participation/Representation in the civil service

Civil servants, including the chief  secretary, secretaries, joint secretaries, under secretaries

and section officers play a crucial role in everyday administration and decision-making.

These bureaucrats often guide and "control" ministers in making decisions.  The latest

Nepal Human Development Report 2004 has freely borrowed data generated by Subba

et al 2000 to accept the reality that 58 indigenous nationalities have been poorly

represented in civil service over the years. The percentage of  indigenous nationalities,
except Newar, gazetted third class officers was highest in 1983, with 3% and declined to
its lowest of  0.5% in 2001/02 (Table 6). The Newars remain a strong challenger to the
dominant Bahun-Chhetris in terms of  representation in civil service, but their percentage
also declined from 23.4% in 1986/87 to the lowest 7.9% in 1998/99 and slightly up to 8.7%
in 2001/02.

Table 6: Trends in the representation of  gazetted third class officers in government by caste/
ethnicity (From mid April 1983 to mid April 2002)

Caste/Ethnicity Years

1983 1986 1988/ 1990/ 1992/ 1994/ 1996/ 1998/ 2001/

  85   87   89  91   93   95   97    99     02

Bahun/Brahmin, 69.3 64.5 69.9 67.3 80.5 81.1 83.1 83.4 87.0

Chhetri

Newar 18.6 23.4 18.8 18.5 10.7 9.7 9.4 7.9 8.7

Adivasis/janajatis 3.0 2.9 1.6 2.4 2.5 1.8 1.7 1.5 0.5

 (except Newar)

Dalit - 0.4 0.5 0.7 0.4 0.2 0.1 - -

Terai castes 8.5 8.1 9.0 10.2 5.3 6.8 5.5 6.7 3.3

(except Brahmin,

 Rajput, Dalit)

Muslims 0.6 0.7 0.2 0.9 0.6 0.4 0.2 0.5 0.5

Total 100 100 100 100 100 100 100 100 100

N= N= N= N= N= N= N= N= N=

472 273 627 459 476 1014 913 392 185

Source: Bulletins of  Public Service Commission, from Mid April 1983 to Mid April 2002; Adapted from Table 49 in

Subba et al. 2002; Table 13 In NHDR 2004, P. 178.
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Some of the main reasons for poor representation/participation of indigneous nationalities

in the civil service stem from some form of  discrimination, direct or indirect, including

exclusionary educational policy and programs, exclusionary selection criteria, low pool

of  potential indigenous nationality recruits, lack of  "source and force" (or direct

connection to power centres or decision-makers), and low salary scales.

Participation/Representation in the courts
The Supreme Court of  Nepal is the most important court in Nepal in terms of  making
judicial decisions, including the interpretation of the Constitution of the Kingdom of
Nepal. District courts are important at the local level. Bahuns, Chhetris and Newars
have monopolized the Supreme Court, while Newars are in clear minority (Table 7).
Similar representation is true in Appellate courts, with one Magar represented as an
exception. District courts appear to be a bit more diverse with nominal representation of
Rai, Gurung, Tamang and Tharu.

Participation/representation of indigenous peoples in judiciary is insignificant compared
to nominal and inadequate  in the other two bodies - executive and legislative. Available
data shows that there are only 5 judges out of  134 judges at the district courts. These five
indigenous nationality judges belong to four indigenous nationality groups, namely, Rai,
Gurung, Tamang and Tharu. Newars' representation in district courts is lower than in
the Supreme Court and Appellate Courts.

The conservative nature of  Supreme Court and its status-quo orientation has been revealed
in two decisions: one on the use of mother tongue, which was spoken by majority of the
indigenous population, as an additional official language in the local bodies, and secondly,
reservation for indigenous nationalities, Dalits and women by Tribhuvan University. With
regards to the use of  mother tongue in the local bodies, the Supreme court made a ruling
that (Khas) Nepali is the only official language of Nepal allowed by the Constitution and
hence denied the use of national languages (mother tongues) in government offices,
including the local bodies. In the latter case, the Supreme Court made a ruling that
Tribhuvan University should implement a reservation policy after making laws. In this
case, the Supreme Court ignored the fact that Tribhuvan University is an autonomous
institution established by enacting laws and has the right to make its own regulations.
Also, there are some government institutions, such as Vocational Training Institute in
Sano Thimi and the Ministry of  Education, that have implemented reservation in admission
and scholarship without any legislation.

Leaders, followers and activists belonging to all indigenous nationalities believe that the
courts are hostile to extending basic rights to indigenous people and that their lack of
participation/representation is against the principles of justice. Indigenous peoples believe
that as long as there is no political decision for the following: an equal language policy
and the right to use mother tongues as additional official languages in respective local
bodies and government agencies; implementation of  affirmative action policy in education
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and hiring judges and the development of  an indigenous people-friendly education policy,
there is no way that indigenous peoples can participate or represent their needs in a
meaningful way in the court. The present language policy in the court prevents many
mother tongue-speaking indigenous nationalities, who cannot speak a single word of
Nepali language, to testify before the court and prove that they are not guilty of any
crimes or violation of  laws.

Table 8: Judges by caste/ethnicity

S.N. Caste/Ethnicity Number and Percentage of Judges

Supreme Court     Appellate Court     District Court

   Number % Number % Number %

1. "High Castes" 17 85.0 79 84.0 116 86.7

2. Newar 3 15.0 14 14.9 13 9.7

3. Magar - - 1 1.1 - -

4. Rai - - - - 2 1.5

5. Tharu - - - - 1 0.7

6. Gurung - - - - 1 0.7

7. Tamang - - - - 1 0.7

Total 20 100.0 94 100.0 134 100.0

Source:Based on the Judicial Council Bulletin, 18 December 2001; Table 47 in Subba et al 2002.

Among the three branches of the government, judiciary branch is the most insensitive
institution as far as indigenous peoples' rights and voice are concerned. Judiciary is mostly
status quo oriented. There is no judicial activism to protect the rights of indigenous
peoples.

Participation/Representation in the Local Bodies
District Development Committees (DDCs) are important local bodies that controls district
level programs and coordinate village development programs in respective districts. The
main decision makers are chairpersons, vice-chair persons and area members. If  we look
at the percentage of indigenous peoples it is not that bad, with 31.1% in total and 26.6%
excluding the Newar (Table 8).

In mountain districts such as Mustang, Manang and Rauswa where the indigenous
nationality population comprise 85% to 90% of the total population, and specially in
Manang and Mustang where their traditional governance system is still predominant,
indigenous peoples have meaningful participation/representation in decision making at
the local level. There are many Hill districts where indigenous populations are either in
majority or even less than half, however they have no meaningful participation/
representation in decision-making. In Terai, Madhesi indigenous nationalities are least
represented in the local bodies, as the Hill and Madhesi "high castes out-number them.
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The main restrictive factors in participation/representation of indigenous nationalities
at the DDC level are that it has to abide with the Local Self-Governance Act, 1999,
which was neither prepared in consultation with indigenous peoples, nor were their needs
and demands are adequately addressed (MLJ 1999). Additionally, DDC leaders are elected
on the party tickets and those who make decisions about distribution of tickets by political
parties are not usually  indigenous nationalities. Hence, political parties control DDC
leaders, including the indigenous nationality leaders.

Table 9: District representations of  men and women by caste/ethnicity

Caste/Ethnicity Chairperson            Vice-chairperson Ilaka (Area) Total

Members

Male Female Male Female   Male   Female N0. %

Bahun/Chhetri 57 - 45 - 661   25 788 65.6
Newar 5 - 5 - 45    - 55 4.5

Indigenous 13 - 23 - 266   17 319 26.6

nationalities (58

except Newar)

Dalit - - - - 6   - 6 0.4
Others - - - - 34   1 35 2.9
(none of caste)

Total 75 73 1012   43 1203 100.0

Source: DDC Federation; Adapted from Subba et al 2002.

Participation of  indigenous peoples in decision-making in the Ward and VDC level is
relatively high compared to tiers of  government (see Table 9). In districts such as Mustang
and Manang where indigenous population comprise 75-80 percent of the total district
population, they even have their own traditional political and legal system in place. They
do have their say in government agencies, including the VDCs and DDCs. In those VDCs

where indigenous peoples are in majority they have some say in decision-making. However,

in a mixed VDCs where non-indigenous population such as Bahun-Chhetris are in
majority, indigenous peoples have not much say in decision-making. While municipalities
are developing mixed populations, indigenous peoples have not much say in its decision-

making.

Bhattachan: Consultation and Participation of...
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Table 10: Proportion of  Village-level Representation of  Indigenous Nationalities

Categories Population/Percentage

Total population of  the country, as per Census 1991 18,491,097

Total Population of  Indigenous Nationalities 6,436,865

Total Population of  Newar 1,014,090

Population of  Terai Indigenous Nationalities, including Tharu 1,521,776

Newar + Terai Indigenous Nationalities 2,535,866

Only Mountain Indigenous Nationalities 3,900,999

(except Newar and Terai Indigenous Nationalities)

Percentage of Hill and Mountain Indigenous Nationalities 21.1

in Total Population

Mountain Indigenous Nationalities Members in VDC 25.8

and Municipalities in Percentage

Source: Table 46 in Subba et la. 2002.

Conclusion

In the past there was no recognition of  indigenous peoples by HMG-N. Similarly, donors were
either ignorant about indigenous peoples or did not pay enough attention to their issues. Hence,
there was no meaningful consultation with and participation of indigenous peoples in decision-
making. Due to the on-going armed insurgency waged by the Maoists, HMG-N, political parties,
donors and civil society have rapidly realized the urgent need to address the issues of exclusion
of oppressed peoples, including indigenous peoples, and make democracy more inclusive at all
levels through representation of  all these previously marginalized groups.

There are some indirect methods of consultation with indigenous peoples and their participation
in decision-making gradually increasing in indirect ways. For example, the establishment of  the

National Foundation for Development of  Indigenous Nationalities; legal recognition of  Nepal
Federation of  Indigenous Nationalities as the only representative organization of  all indigenous
nationalities and its say in choosing the Vice-Chairperson of NFDIN; legal representation of

each of the 59 indigenous nationalities in the council of NFDIN; implementation of Janajati

Empowerment Project (JEP) by the Department of  International Development (DFID) under
the Enabling State Program (ESP) in partnership with NEFIN; and pro-active role taken by
the International Labour Organization in partnership with NEFIN, NFDIN and LAHURNIP

(Lawyers for Human Rights of Nepal's Indigenous Peoples) for ratification of ILO Convention

no. 169, and the DANIDA study on best practices to integrate indigenous peoples in Sector
Support Programs.
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Recommendations

There is an urgent need for HMG-N, political parties, donors and civil society, especially NGOs
and human rights organizations to come up with principles, policies and implementation
guidelines to achieve proportional participation of all 59 indigenous peoples in decision-making
at all levels.

These guidelines should include the following:
· Accept the principles of  equality and equity of  rights, chances, access, opportunity,

participation, sharing/benefits, results, control, ownership, and obligation;
· Acceptance of ILO Convention 169 as their guiding principles;
· Mandatory consultation with all 59 or related indigenous nationalities (for example,

the Newar is an urban-based indigenous nationality and hence need not be consulted
for forest and pasture related programs);

· Acceptance of "ask first" method of consultation with indigenous peoples;
· Mandatory gender and caste/ethnic disaggregated data;
· Use of  mother tongues in taking or giving information in oral, written and electronic

media; and
· Learn from best practices from other countries, for example Guatemala.

In order to improve the current situation of low and/or ineffective representation of indigenous
peoples, the following recommendations are suggested:-

· Both HMG-N and the Nepal Communist Party (Maoist) should agree to ratify ILO
Convention no. 169 as soon as possible. 9

· HMG-N, political parties, and donors should take technical support from specialized
agencies such as ILO in addressing indigenous peoples issues.

· Comprehensive ethnographic survey of  indigenous peoples and their languages to
determine the exact number of  indigenous peoples and their languages.

· Revise the government's list of  indigenous peoples accordingly.
· Implement affirmative action ("reservation"), both remedial and preferential, in

civil service (from top to bottom levels), military, police, other employment,
education and scholarships, private sector, and health. For this either now defunct
HMG-N's high level reservation recommendation committee needs to be revived
or new committee be formed and its recommendation implemented.

· Electoral process reform committee should be formed and election constituencies
should be restructured so that proportional representation of  all caste/ethnic,
language, region and gender group could be possible.

· Restructuring of  the state from unitary to federal, with ethnic, linguistic and regional
autonomy by exercising right to self-determination.

Bhattachan: Consultation and Participation of...

9 Some of  the main rationale for promoting ratification of  ILO C.169, as elaborated by Krishna B. Bhattachan
(2003), include:- Follow up the commitments of the lawmakers and legal recognition of indigenous peoples;
re-affirm respect for diversity, guide and influence the aid or development policies and programs; protect the
rights of Nepal's indigenous peoples as labourers in foreign countries;take a lead in Asia and inspire other Asian
countries to ratify ILO Convention 169; make use of C.169 in the peace process; fulfil the demands of organized
voice of  indigenous peoples of  Nepal as articulated through the Nepal Federation of  Indigenous Nationalities.
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Annex 1. Population of  caste/ethnicity by sex (Census of  2001)

CASTE/ETHNICITY MALE FEMALE TOTAL %

TOTAL Population of Nepal 11,359,378 11,377,556 22,736,934 100.0
DOMINANT Total 3,464,273 3,558,947 7,023,220 30.89

HILL CASTE

1 Chhetri 1,774,709 1,818,787 3,593,496 15.80
2 Brahman - Hill 1,426,915 1,469,562 2,896,477 12.74
3 Thakuri 164,643 169,477 334,120 1.47
4 Sanyasi 98,006 101,121 199,127 0.88

MINORITIES All Total 7,895,105 7,818,609 15,713,714 69.11
INDIGENOUS

NATIONALITIES Total 4,090,839 4,181,136 8,271,975 36.31

Mountain Sub-Total 95,354 94,753 190,107 0.82

5 Sherpa 77,511 77,111 154,622 0.68
6 Bhote 9,959 9,302 19,261 0.08
7 Thakali 6,216 6,757 12,973 0.06
8 Byangsi 1,094 1,009 2,103 0.01
9 Walung 574 574 1,148 0.01

Hill Sub-Total 2,967,139 3,071,367 6,038,506 26.51

10 Magar 784,828 837,593 1,622,421 7.14
11 Tamang 641,361 640,943 1,282,304 5.64
12 Newar 620,213 625,019 1,245,232 5.48
13 Rai 312,363 322,788 635,151 2.79
14 Gurung 259,376 284,195 543,571 2.39
15 Limbu 174,760 184,619 359,379 1.58
16 Gharti/Bhujel 58,023 59,545 117,568 0.52
17 Sunuwar 48,065 47,189 95,254 0.42
18 Chepang ( Praja) 26,685 25,552 52,237 0.23
19 Thami 11,392 11,607 22,999 0.10
20 Yakkha 8,132 8,871 17,003 0.07
21 Pahari 5,803 5,702 11,505 0.05
22 Chhantel 4,545 5,269 9,814 0.04
23 Brahmu/ Baramu 3,441 3,942 7,383 0.03
24 Jirel 2,582 2,734 5,316 0.02
25 Dura 2,377 2,792 5,169 0.02
26 Lepcha 1,935 1,725 3,660 0.02
27 Hayu 892 929 1,821 0.01
28 Yehlmo 281 298 579 0.00
29 Kusunda 85 79 164 0.00

Inner Terai Sub-Total 123,975 127,142 251,117 1.11

30 Kumal 48,883 50,506 99,389 0.44
31 Majhi 36,367 36,247 72,614 0.32
32 Danuwar 26,192 27,037 53,229 0.23
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33 Darai 7,195 7,664 14,859 0.07
34 Bote 3,881 4,088 7,969 0.04
35 Raji 1,111 1,288 2,399 0.01
36 Raute 346 312 658 0.00

Terai Sub-Total 901,813 885,173 1,786,986 7.85

37 Tharu 774,924 758,955 1,533,879 6.75
38 Rajbansi 48,234 47,578 95,812 0.42
39 Santhal/ Sattar 21,515 21,183 42,698 0.19
40 Jhagar/ Dhagar 20,892 20,872 41,764 0.18
41 Gangai 15,808 15,510 31,318 0.14
42 Dhimal 9,646 9,891 19,537 0.09
43 Tajpuriya 6,532 6,718 13,250 0.06
44 Meche 1,830 1,933 3,763 0.02
45 Kisan 1,382 1,494 2,876 0.01
46 Koche 693 736 1,429 0.01
47 Munda 357 303 660 0.00

Unknown Sub-Total 2,558 2,701 5,259 0.02

48 Adibasi/ Janajati 2,558 2,701 5,259 0.02

DALIT Total 1,614,238 1,619,210 3,233,448 14.99

Hill Dalit Sub-Total 777,804 833,331 1,611,135 7.09

49 Kami 432,937 463,017 895,954 3.94
50 Damai/Dholi 188,329 201,976 390,305 1.72
51 Sarki 153,681 165,308 318,989 1.40
52 Gaine 2,857 3,030 5,887 0.03

Madhesi Dalit Sub-Total 836,434 785,879 1,622,313 6.74

53 Chamar/ Harijan/ Ram 138,878 130,783 269,661 1.19
54 Dhanuk 97,507 90,643 188,150 0.83
55 Musahar 88,041 84,393 172,434 0.76

56 Dusadh/Paswan/Pasi 82,173 76,352 158,525 0.70
57 Sonar 72,331 72,757 145,088 0.64
58 Kewat 70,815 66,138 136,953 0.60
59 Mallah 59,649 56,337 115,986 0.51
60 Kalwar 61,221 54,385 115,606 0.51
61 Hajam/thakur 51,617 46,552 98,169 0.43
62 Lohar 42,270 40,367 82,637 0.36
63 Dhobi 38,350 35,063 73,413 0.32
64 Bantar 18,139 17,700 35,839 0.16
65 Chidimar 6,516 5,780 12,296 0.05
66 Dom 4,631 4,300 8,931 0.04
67 Badi 2,152 2,290 4,442 0.02
68 Halkhor 1,848 1,773 3,621 0.02
69 Kuswadiya/ Patharkatta 286 266 552 0.00
Unknown Sub-Total 85,063 88,338 173,401 0.76

70 Unidentified Dalit 85,063 88,338 173,401 0.76
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MADHESI

"High Caste" Sub-Total 1,475,884 1,326,303 2,802,187 12.30

71 Yadav 473,421 422,002 895,423 3.94
72 Teli 158,647 145,889 304,536 1.34
73 Koiri 130,424 120,850 251,274 1.11
74 Kurmi 111,638 101,204 212,842 0.94
75 Brahman - Tarai 70,623 63,873 134,496 0.59
76 Baniya 67,308 59,663 126,971 0.56
77 Kanu 50,706 45,120 95,826 0.42
78 Sudhi 47,198 42,648 89,846 0.40
79 Tatma 39,606 36,906 76,512 0.34
80 Khatwe 38,643 36,329 74,972 0.33
81 Nuniya 35,224 31,649 66,873 0.29
82 Kumhar 28,289 26,124 54,413 0.24
83 Haluwai 26,387 24,196 50,583 0.22
84 Rajput 25,905 22,549 48,454 0.21
85 Kayastha 23,343 22,728 46,071 0.20
86 Badhae 24,160 21,815 45,975 0.20
87 Marwadi 23,205 20,766 43,971 0.19
88 Barae 18,479 16,955 35,434 0.16
89 Kahar 18,109 16,422 34,531 0.15
90 Lodha 13,018 11,720 24,738 0.11
91 Rajbhar 12,755 11,508 24,263 0.11
92 Bing/ Binda 9,641 9,079 18,720 0.08
93 Bhediyar/ Gaderi 9,342 8,387 17,729 0.08
94 Nurang 9,198 8,324 17,522 0.08
95 Dhunia 614 617 1,231 0.01

Muslim Sub-Total 504,325 471,624 975,949 4.29

96 Muslim 501,793 469,263 971,056 4.27
97 Churaute 2,532 2,361 4,893 0.02

OTHER Sub-Total 134,767 130,954 265,721 1.16

98 Mali 5,884 5,506 11,390 0.05
99 Bangali 5,680 4,180 9,860 0.04
100 Kamar 4,516 4,245 8,761 0.04
101 Punjabi/sikh 1,567 1,487 3,054 0.01
102 Jaine 551 464 1,015 0.00
103 Unidentified Caste/ 116,569 115,072 231,641 1.02

    Ethnic

Source: Regrouped from Census of  2001, Table 16: Population by caste/ethnic group and sex (HMG-N 2002:72-3).

Note: The Census missed 16 indigenous nationalities (13 from the mountain and 3 from the
Hill). These 13 mountain indigenous nationalities are (1) Dolpo, (2) Lhopa, (3) Siyar, (4)

Baragaunle, (5) Teengaunle Thakali, (6) Tangbe, (7) Marphalee Thakali, (8) Lhomi, (9)

Chhairotan, (10) Larke, (11) Mugali, (12) Thudam, and (13) Topkegola.
Three Hill indigenous nationalities are: (1) Free, (2) Bankaria, and (4) Surel.
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Context

The livelihood of indigenous nationalities, traditionally and still today largely depends upon

subsistence agriculture, and where agriculture is not a possible subsistence activity, upon other

subsistence activities, including trans-boundary trade. Therefore, profit motive is not necessarily

a driving factor for production; which can also impact the drive for innovation. Another major

characteristic feature is the subsistence nature of agricultural activities and its continuation

over the years, with little orientation towards technological innovation, thus leading to static

labor productivity and / or without much specialization.  The social and political system based

upon such subsistence agriculture, and other activities has helped perpetuate their subsistence

status even now, despite significant advancements in science and technology in these spheres.

The traditional social and political set up, combined with lack of  alternative livelihood options

has negatively impacted the development of many indigenous communities in Nepal.

Employment opportunities have grown tremendously beyond traditional subsistence activities.

Traditional composition of  employment in Nepal has shown a significant change, with the

result that conventional job distribution between different segments of the society has, for

some sections of the population, been made increasingly redundant. New opportunities have

emerged, however the social and political system perpetuating conventional specialization of

service delivery often debars indigenous nationalities from accessing new knowledge-based

employment opportunities. This situation has given rise to the need for special measures to

ensure these indigenous nationalities have a smooth transition from traditional subsistence

oriented employment prospects to new knowledge-based employment opportunities. Addressing

this situation has become even more imperative because of the fact that new technologies and

entry of other (non-traditional) communities in their traditional spheres of activities is increasing

because of  their increased access to knowledge-based new technologies. This trend has led to

the  displacement of many from their traditional occupations and increased unemployment

rates. For example, the modern footwear industry and entry into that industry of  ‘non-sarki’

communities has led to their displacement from their traditional jobs.

The other fact, that needs to be taken into consideration, is the increasing competitiveness of
the global market. We see the emergence of  international governance through a plethora of

international agreements on different regulatory mechanisms which increasingly guide
international relations, based on efficiency and competition. In this context, the nation cannot

afford to keep a large mass of people uncompetitive. Special measures need to be taken to
make them competitive in the global context, not just in the national context, so that the

country can compete with the global market. Even for the provisions on protection, there is a
growing competition among developing countries. The entry into the World Trade

Organization and other regional trade pacts calls for increasing the competitive strength,
which also means building the competitive strength of  the indigenous nationalities.

 Bajracharya: Access to Employment...
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It also means that while going for different preferential treatment (affirmative action), efficiency

should not be compromised beyond a limit so that the country can remain competitive as

compared to other immediate competitive countries.

It also means that special preferential programs designed for indigenous nationalities should

not compromise with the efficiency that the country needs to achieve in any given point of

time. And such a point is often guided by the need for gaining immediate competitive strength

vis-à-vis other competing countries.

Indigenous Nationalities (Janajatis) in Nepal

Indigenous nationalities constitute more than 37% of total population of Nepal and comprise

a wide range of  different communities and peoples. 59 indigenous " nationalities" have been

officially identified, however there are also some indigenous nationalities who have not be

identified and / or who form less than 0.1% of  total population. The population growth rate
of indigenous nationalities (2.53%) is higher than the national average of 2.07%. More than
54% of  them are in the age group of  15-59 years.

The indigenous nationalities are diverse groups – while some are threatened by extinction,
others have very sizeable populations. They have been grouped into five categories by the
Nepal Federation of  Indigenous Nationalities (NEFIN) based primarily on their numbers and
other indicators reflecting socio-economic status. These are: endangered groups, highly
marginalized groups, marginalized groups, disadvantaged groups, and advanced groups. The
other categorization is based on their geographical concentration, hill and terai janajatis. Hill
janajatis are further sub-grouped into Newar/Thakali and other hill janajatis. Newar/Thakali
are significantly concentrated in Central Development Region while others are scattered in
different parts of  the country. The socio-economic status of  the indigenous nationalities grouped
by ecological regions is available for the census year of 2001. Some of the characteristics
features of indigenous nationalities as obtained from these findings are:

· Population growth rates are higher for terai and other hill janajatis categories, and lower
for advanced group. They also have higher proportion of  population under 15 years

thus apparently with higher dependency ratio.

· Janajatis in the rural and remote areas are more in disadvantageous situations.
· Almost 3/4th of  them own assets in the forms of  agriculture land and livestock. Some

micro level studies indicate that such assets particularly land is of  marginal quality,

and average size of  landholdings is lower than that for the ‘higher-up’ communities.
· Literacy rates are higher for advanced group, and terai janajatis in particular have very

low literacy rate. The proportion of SLC + and graduate + people is considerably low

for all except the advanced group. So, educational level is low for indigenous nationalities,

which can have significant implications on labor productivity.
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· It is notable that the indigenous nationalities have relatively lower graduates in

comparison to their population size. For example, hill janajatis constituting 23% of

total population have only 6.5% of  total graduates.

· In subsistence agriculture, proportion of self-employed is likely to be remarkably high,

and that can be seen in the pattern of employment status of various categories of

janajatis.

· As the new enterprises are few and far between in the rural and remote areas, employees

are less in those areas.

· The feature described above is also substantiated further by occupational distribution

patterns. The indigenous nationalities are found to be predominantly farm or fish workers

followed by production workers. Very few are professional / technical workers,

administrative and clerical workers.

· Production workers are likely to be the ones with traditional caste-based work

specialization such as blacksmith, sarkis, tailors etc.

Few indigenous communities are economically well advanced, most fall behind in economic
advancement as well as in human development indicators. The exceptions are Thakali and
Newar, two major indigenous groups having a per capita income above the national average,
and other human development indicators also significantly above national averages. However,
Newar also has its own caste-based hierarchy within the broad group. Therefore, there are
many Newar sub-groups who are deprived of opportunities, and do not enjoy a higher level of
per capita income and other human development indicators. However, in summary, it can be
said that more than half of the population of indigenous nationalities fall below the poverty
line. More critical than this is their low empowerment level, which means their access to a
better future is not easily ensured.

Traditional employment pattern

The traditional employment pattern of indigenous nationalities was traditionally governed by

subsistence agricultural needs, within a feudal hierarchical social system. This was further

reinforced by the political integration process, which consolidated political control by certain
class/caste groups. It needs to be noted that the political control is ensured not through
decentralized control system but through central command of  certain social groups. Feudalistic

control system tended to secure the control without the participation and involvement of all

the subjects. This has had a close bearing on the difficulties faced by many of  the indigenous
nationalities in their ability to benefit from the new opportunities.
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In the traditional caste based division of labour, skills are transferred from one generation to

another from subsistence perspective, and there is not much incentive for innovation. As a

result, labor productivity is often low. It often prevents them from having access to new

employment opportunities in the similar products. For example, the traditional skills of

blacksmiths or for that matter damai will not qualify them for modern agriculture equipment

workshop or garment factory. Major reasons for such disqualification can be found in (i.) low

literacy level, (ii). low skill level, (iii). low level of  leadership and entrepreneurship, and (iv).

less access to new frontiers of knowledge. There is a kind of vicious cycle perpetuated by the

existing feudal hierarchical social system, which often results in:  pushing indigenous nationalities

away from new frontiers of knowledge; keeping their labor productivity low; and in the process,

denying the entry into new employment opportunities while displacing them from the existing

traditional ones.

Subsistence activity sustains livelihood with low level of open unemployment. Hence traditional
employment pattern of indigenous nationalities is characterized by:

• Low level of open unemployment

• Low labor productivity and hence low income level

• Limited access to new frontiers of  knowledge and new technology

• Past social relationships preventing effective access of these nationalities to new

frontiers of  knowledge / technology.

 

Subsistence oriented 
low productivity 

social hierarchical 
based works; skills 

transferred from one 
generation to 

another 
 

Difficulty in getting 
into new market  

opportunities offered by  
new substitutes due to 
low literacy level, low 

leadership/ 
entrepreneurial level,  

 
Limited access t o 

the new frontiers of 
knowledge required 

for new 
opportunities 
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Realizing this past phenomenon, the state is now prepared to provide some advantageous

provisions in the form of  preferential treatment to these nationalities so that they can contribute

more effectively and competitively in the world community, characterized by globalization and

international regulatory system. Rules of  law and globalization ensure efficiency. Thus, the

issue of employment needs to be addressed at two interrelated fronts:

• Increasing employment opportunities, and

• Increasing labor productivity.

Tenth Plan and Indigenous Nationalities

The Tenth Plan (2002 – 2007) is the first poverty reduction strategy paper of  the country

(PRSP) and is a document that is accepted as a core document by all stakeholders including the

donor community. It is an important and necessary document in terms of  accessing foreign

assistance, including concessionary loans. It has devoted one separate chapter for the indigenous
nationalities.

It has accepted the widespread inequalities prevailing in Nepali society, and calls for an equitable
social set-up for which it has spelt out policies for 'backward communities', and those, including
some indigenous nationalities, who find themselves unable to participate in or benefit from
mainstream of  development process., the Plan aims at achieving its objective of  a more equal
and just society by policies aimed at empowering these groups through greater political
representation and building their individual capabilities.

From an employment perspective, there are two important policy perspectives in the Tenth
Plan. They are:

1. Develop their traditional skills and technology of  their conventional professions,
and

2. Make indigenous nationalities capable of participating in the mainstream of
development process.

From the first policy perspective, labor productivity is likely to increase thus, in the process,

increasing the income level, while in the second one new vistas of employment could also be

opened up.

Some of the policies at the operational level are:

• Establishment of  National Foundation for the Development of  Indigenous

Nationalities for planning and foreseeing the implementation of the programs for

indigenous nationalities

• Give priority to the students of indigenous nationalities in the admission for the

technical and vocational subjects in the higher education.

• Provide scholarships to the indigenous nationalities at the school level education.
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Programs however are not well spelt out. Recently, in the context of  admission in the education

sector, 10% seats are now reserved for the indigenous nationalities. However, other programs

are no so well targeted to the indigenous nationalities.

Proposal for the Employment Promotion for Indigenous Nationalities

There is a need for more specific policy "spell-outs" for empowering indigenous nationalities

through building up their capacity at the individual level. The efficiency based competitive set-

up calls for proactive participation of  the labor force in their economic pursuits. Some of  the

characteristic features of a modern labor force are:

• They are expected to be proactive

• Have management and entrepreneurial skills

• Take leadership roles

• Desirous of  increasing the skill level in the context of  technological changes.

These features are critical for getting access to better employment opportunities and higher
labor productivity. Thus, the  first strategy in securing better access to employment opportunities
for  indigenous nationalities is to imbibe these critical features through training and education.
More specific strategies should include:

• Improve literacy rate and increase access to information

• Improve access to educational institutions and secure admissions

• Enhance skill levels and familiarize with new technologies to upgrade the quality

of  services traditionally provided.

• Build leadership quality and familiarize with management tools to face the challenges

of modern day management practices
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Policy Action Matrix: Employment Opportunities for Indigenous Nationalities

  Strategies to improve  Policy Thrusts Programs

  employment situation

Increase labor productivity Increase literacy rate · General literacy program
· Functional literacy program
· Material support

Increase the school admission · Universal primary education
· Material support
· Scholarships / Accommodation
· Hostel facilities
· Infrastructure
· Establish new schools if necessary

closer to their settlements
Increase access to new Increase the admission in · Reservations

the technical and vocational schools · Affirmative actions e.g.
Material support, Coaching,
Leadership training

· Scholarships/Accommodation
· Reservations in the hostels

· Loan support

Increase in the admission General

in the higher education · Affirmative actions e.g.

Material support, coaching,

Leadership training

· Scholarships

· Reservations in the hostels

· Loan support

Technical

· Reservations in the admissions

and hostels

· Affirmative actions e.g. Material

support, Leadership training

· Scholarships

· Loan support

Special technical workshops to familiarize · Tailor made mobile training

new technologies to traditional workshops

professional caste groups e.g. map · Material support

reading for masonry and carpenters etc. · Leadership training
· Demonstration programs

Increase access to information on · Public libraries

government rules and regulations, · Access to internet
opportunities, etc. · Access to internet

· Subscription to newspapers for

their learning centers and clubs

· Networking with welfare
organizations to increase
circulation of newspapers and

reading materials

Reservations in the employment     Quota in the public employment opportunities · Seat reservations in the civil
opportunities service · Priority provisions in various other

public bodies.

Affirmative actions for increasing the skill · Coaching and Training

levels, and for encouraging private sector · Scholarships for such training
to diversify their staff composition opportunities if training is

outsourced

· Priority in bidding and tendering to

such private organizations having
mixed staff composition.

 Bajracharya: Access to Employment...



118

Annex 1: Consolidated Information on Indigenous Nationalities of  Nepal - 2001

Nepal Total Hill janjatis Terai

         janjatis Newar/     Other        Total                Hill Janajatis

 Thakali    hill                        Janjatis
   janjatis

Population (2001)
– in million 22.7 8.5 1.3 5.2 6.5 2.0

Population  (in%) 100.0 37.2 5.5 23.0 28.5 8.7
Pop Growth

Rate (in %) 2.07 2.53 1.76 2.51 2.36 3.08
Under 15 39.4 38.8 31.5 39.9 38.3 40.5
15-59 54.1 54.4 60.6 52.9 54.4 54.4
60+ 6.5 6.8 7.9 7.2 7.3 5.0
Argi Land 75.6 77.5 64.7 82.0 78.7 73.2

Livestock 71.5 73.1 41.6 79.8 72.4 75.7
All sectors 20.1 18.7
Manufacturing
Trade/Bus

Transport

Services

Others

Literacy Rate 53.7 53.6 72.2 52.1 56.2 44.8

SLC + 17.6 12.9 28.1 8.7 13.8 9.0
Graduate + 3.4 2.0 5.8 1.0 2.3 1.1

Population 100.0 37.2 5.5 23.0 28.5 8.7

%age share in… Literate persons 100.0 37.4 7.9 22.3 30.3 7.1

SLC + 100.0 27.4 12.7 11.1 23.8 3.7

Graduate+ 100.0 22.3 13.6 6.5 20.1 2.2

53.1 55.3 48.0 58.5 55.6 54.0

Employer 3.4 3.2 3.9 3.0 3.2 3.2

Employee 26.6 24.5 33.3 17.8 21.4 37.8

Self-employed 66.4 68.5 59.5 75.1 71.5 56.0

Unpaid 3.6 3.7 3.3 4.1 3.9 3.0
family worker

Prof/Tech

Workers 4.6 3.3 8.4 2.1 3.6 1.9
Admn

Workers 0.6 0.5 1.7 0.3 0.6 0.2

Clerical
Workers 2.2 1.9 3.8 1.4 1.9 1.8
Sales and

Service

Workers 8.6 7.9 19.2 5.2 8.6 5.0
Farm fish
Workers 60.2 63.0 39.7 72.9 64.9 55.3

Production

Workers 23.6 23.3 27.2 18.1 20.3 35.7
Not stated 0.1 0.1 0.1 0.1 0.1 0.1

Source: Tanka Prasad AcharyaMemorial Foundation, Analysis of  Caste, Ethnicity and Gender Data from 2001

Population Census in Preparation for Poverty Mapping and Wider PRSP Monitoring, 2004.

Pop Dist by Age
group  (in %)

% of HHs
operating
small

scale non-agri

enterprises

% of HHs
owning assets

Educational

Attainment (in%)

Economically active

population above 10 yrs

for more than six months (in%)

Employment Status

(in % of respective

total economic

ally active

Occupational
Distribution of

labor force-

10+yrs. (in%)
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INDISCO- India  Experience with Promoting Decent Work among

Tribal Peoples  in the Framework of   ILO Convention 169

INDISCO is the ILO’s Interregional Programme to Promote Self  Reliance of  Indigenous and
Tribal Peoples through Cooperatives and Self  Help Organizations. It can be likened to the
second arm of  the ILO’s work with indigenous and tribal peoples through its technical
cooperation function, the first arm being the standard-setting function through its conventions
on indigenous and tribal peoples.

INDISCO’s goal is to translate policy into practice by demonstrating improved implementation
modalities and action projects on the ground.  Based on the two fundamental principles of
consultation and participation, as promulgated by ILO Convention no. 169, the community-
driven INDISCO activities of technical cooperation establish a process of social dialogue.
These, in turn, have a bearing on the policy environment.

In India, the government has large programmes with impressive resource allocations geared
towards tribal development.  Unfortunately, the approach has been typically bureaucratic and
‘top down’, with the people in question finding themselves excluded from the planning and
implementation process.  As a result, the tribal scenario in India admittedly continues to be
grim.  Comprising about 8% of the total population, the 533 tribes and sub-tribes of India – as
elsewhere – are faced with distinct development challenges.  These challenges are characterized
by social, economic and geographic exclusion, land alienation, a steadily depleting livelihood
base, illiteracy, unawareness of  both their rights and the market potential of  their skills and
resources.  Thus, they continue with a subsistence economy, vulnerable to exploitation, distress
migration and the inevitable debt trap.  In such a scenario, it is futile to speak of  tribal rights at
the normative level alone unless the more urgent priorities and felt needs of  the people are
met.  This means that the right to food security and consequently the right to a
livelihood – i.e. the right to Decent Work1 – must be observed.  Thus, when working to facilitate
the ITPs’ empowerment process, it is necessary to address these rights first.

At the heart of  the INDISCO strategy is the demonstration of  replicable models of  tribal
empowerment through pilot projects with the objective of  promoting a rights-based approach
to the Decent Work Agenda among the tribal peoples.  This strategy is based on the ILO/
DANIDA Policy Framework and is focused on fundamental rights, consultation, participation,
development and self-management.  The participatory approach was successfully demonstrated

1
 In the words of  Mr. Juan Somavia, ILO Director General : “the primary goal of  the ILO today is to promote opportunities

for women and men to obtain decent and productive work in conditions of freedom, equity, security and human dignity.”  This

comprises the promotion of rights at work, equal employment opportunities, social protection and social dialogue.
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by first phase of small pilot projects across the tribal belt of India.  These gave way to one
expanded project in the tribal-dominant state of Orissa, testing a cluster approach to tribal
cooperative enterprise. This method is based on the rationale that working with an ethnic unit
of homogenous tribal communities would be more conducive to tribal cooperatives than an
administrative unit.

Many lessons have been learned in the course of INDISCO work in India.  From this, some of
the best practices have been singled out.  For instance, the following has been learned about
employment strategies:  In their individual capacities, tribal peoples are not able to withstand
the fiercely competitive and exploitative market forces.  The ability to counter these forces
requires the empowerment that comes with exercising the right to organize, collective voice,
representation and bargaining power.  In turn, these require the suitable institutional structures
needed to work.  Building upon traditional village institutions to form self-help groups provides
a good starting point.  For the purpose of  long-term sustainability of  their own self  managed
enterprises, however, it becomes necessary to formalize them under a legally recognized
framework.  This framework must be member-based, democratic, professional, autonomous
and accountable.  It must provide better access to the benefits of  support services, such as
credit, business development, market linking, etc. Cooperatives are found to be the best form
of  organization as they are conducive to the tribal ethos of  community solidarity, and mutual
help within ethnically homogenous groups with common needs and uniform membership.  These
strengths can be capitalized upon to form self-supporting cooperatives which have the flexibility
to include even the unskilled or semi-skilled and home-based workers and respond to the need
to formalize the informal economy workers.  (Tribals, as we know, belong to the poorest and
most disadvantaged section of  the informal sector).

The need for adequate capacity building in ensuring sustainable and professional self-
management cannot be overemphasized.  Training and awareness building methodologies based
on traditional forms of  song, drama and the visual arts, find greater acceptance and impact.

People identify with and are more receptive to frontline staff (extension workers, village
animators) who have been chosen from within the community and consequently have the
advantages of  language, customs and belonging.  Being relatively better educated, and suitably
capacitated during the project period, they will also provide continuity and leadership in the
management of the community cooperatives beyond this time.

From the start of  any initiative, the people must be vested with ownership that includes informed
participation and a consultative process. This ensures cultural compatibility in the choice of
employment activities.  (For instance, there is a tacit agreement about the economic utilization
of  certain natural resources by certain sections of  the community, which an outsider cannot be
expected to know.)
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Economic enterprises based on traditional occupations and natural resources, with simple
technological and skills upgradation and value addition at the primary level for better returns,
are generally more popular.  However, due to the pressures on land, the younger generations of
tribals are open to try new skills and avenues for non-land based enterprises.

Tribals generally live from one day to the next and therefore look for quick monetary returns
from their work.  Any form of  vocational skills training needs to bear this in mind, and secure
some earnings while the training is in progress. Hence, linking up vocational training with
production and marketing has better chance of  success than just training as a standalone activity.

Having a personal stake in the enterprise, such as pooling of  one’s own savings for the capital
investment, promotes its sense of  ownership, accountability and success.

Women are generally found to be more receptive to ideas and concepts that are new to them
(such as saving up for the future, adult literacy, cooperatives, etc).  They tend to show greater
foresight than their male counterparts, especially when they see benefits for their children and
family.  They therefore make active partners in the development process and in managing their
cooperative enterprises.  However, gender mainstreaming efforts need to include the men folk,
especially village elders and opinion leaders, for there to be any change in perceptions.

The empowerment process of  the tribal enterprises needs to include awareness of  and access
to the existing national programmes for their economic development, which are they are
rightfully due.

With regard to Policy interventions, the lessons are summarized as follows :

� Policy interventions cannot be a standalone activity.  Rather, they need to be channeled
through the demonstration of concrete development activities on the ground  the
translating of policy to practice, which in turn, can seek to influence the policy
environment.

� Stakeholder consultations and responding to the stakeholder priorities make for
meaningful participation and cooperation.

� It is important to institutionalize a process of social dialogue at all levels in order to
bring grassroot perspectives to the notice of  policy makers.

� The effective participation of indigenous and tribal peoples in policy dialogue requires
their all around empowerment. Addressing their vulnerabilities (such as extreme poverty,
illiteracy, lack of  organization and voice etc.) through an integrated rights-based approach
is therefore an essential prerequisite.
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The promotion of  ILO Convention no. 169 in India is faced with a number of  challenges :

� The size and diversity of the country accounts for differences in perspectives and
disunity among indigenous and tribal peoples' organizations. There is a need to
consolidate the indigenous and tribal peoples' organizations under one united umbrella
federation.

� ITP organizations engaged in advocacy of  ILO Convention no. 169 are not recognized
by the Government of  India as being truly representative of  the scheduled tribal
population of  the country. There is need to promote dialogue for better understanding
between the two stakeholders.

� The Government of  India has objections to the terminology used in ILO Convention
no. 169, such as ‘indigenous’, ‘right to self  determination’ and the ‘right to land’, which
are viewed as a threat to national solidarity.

� Therefore, emphasis on the less controversial provisions of  ILO Convention no. 169,
such as the right to consultation, informed participation, preservation of  indigenous
knowledge, occupations, cultures and institutions, is likely to find better acceptance
and provide a starting point for a policy dialogue.

In conclusion, exercising the right to access to Decent Work, which is remunerative and
productive as well as culturally compatible, includes recognition of the indigenous and tribal
peoples' right to their land and natural habitat/ancestral domain, natural resources and intellectual
property rights in practicing indigenous systems of sustainable resource management.  All of
these rights are advocated in the ILO’s policy on indigenous and tribal peoples through its
Convention 169.  Traditional tribal skills, along with the empowerment that comes with the
cooperative advantage, can be capitalized upon to develop niche markets for products that can
be sold at a premium in the open market and thereby meet the challenges of globalization.  The
skills can thus be turned into economic opportunities to help the indigenous and tribal peoples
towards their inclusion in the mainstream economy.
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Background

The purpose of this paper is to examine, by reference to experience in other countries, how

ILO Convention N° 169, concerning Indigenous and Tribal Peoples in Independent Countries,

1989, might contribute to the improvement of security and well-being for communities and

groups of people in Nepal described as “indigenous” or “tribal” and, by extension help the

Nepali people to construct better social, economic and political systems to ensure development

towards this objective.

In this regard it is important to understand clearly the nature and purpose of the Convention

before analysing it in greater detail. Like any legal instrument, the Convention is based on a

number of  assumptions. The first of  these is that there is a state which acts through a government.

Convention N° 169 does not offer a blueprint for a system of government, much less a model

for a constitution or the establishment of  a state. When, five years ago, I was sent to Fiji as
Special Representative of the Director-General of the ILO to help resolve the insurrection
and constitutional crisis in that country, I encountered a number of  indigenous leaders who
had stated publicly that the Convention (which Fiji had ratified) gave ethnic Fijians the right to
deny the East Indian population access to land, to public services and to participation in
government on the basis of traditional indigenous customs and practices in respect of such
matters. I had to explain to these leaders that they were mistaken in their interpretation of  the
purpose and provisions of the Convention. Article 8(2) of the Convention is quite clear in this
regard:

“These peoples shall have the right to retain their own

customs and institutions, where these are not incompatible with

fundamental rights defined by the national legal  system and

with internationally recognised human rights.

The obligations and responsibilities defined by the Convention are duties of the state which

must be implemented and guaranteed by the government. Let us look a little more closely at

Article 8(2) quoted above because it helps us to understand how the different – and sometimes
contradictory – systems of  law relate to one another. Think of  a set of  baskets, with the
biggest basket on the outside and a series of  smaller and smaller baskets inside. The big outside

basket represents internationally recognised human rights. All of  the inside baskets have to be of

such a shape as to fit inside that big basket. They cannot have large handles sticking out or
extra compartments or strange shapes, because then they will not fit inside it. The second
basket, inside the big one, is fundamental rights defined by the national legal system. This basket can

have a different design or form or colour than the biggest international human rights basket

but it still has to fit into it. If any parts of the second basket stick out in such a way as not to
fit into the big one, they have to be changed or removed.
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The second basket represents a country’s constitution or basic law which will often include

something entitled a Bill of Rights or Charter of Fundamental Liberties and in any case all of the

other laws and regulations of the country must respect the special, basic laws of this second

basket.

Just as the second basket has to fit within the first, so the third basket much fit within the

second. The third basket is the laws of  the country which have to be in conformity with the

Constitution. There can be still smaller baskets representing community laws, religious laws,

professional rules and family hierarchies. Much of  the business of  establishing, managing and

maintaining a modern state is ensuring that all of  these baskets fit smoothly inside one another.

If one or more of the smaller baskets swells out of shape because it is exposed to the dirty

water of  corruption or the blood of  war and civil violence, the whole set is ruined and has to

be replaced. The fundamental aim of  Convention N° 169 is to promote a harmonious design

and implementation of these baskets of laws, especially in relation to the traditional laws and
values of  indigenous and tribal societies.

The usual way of expressing this idea of a set of legal baskets that fit nicely into one another
is to use the expression the Rule of  Law. This means that there has to be a generally accepted set
of  rules to decide what the laws should be – or how the baskets should be shaped to use our
image – as well as a generally accepted set of  rules to decide what is to be done when different
groups think that the laws mean different things or should be applied in different ways. The
law-makers usually deal with the first set of  rules, the judges with the second. Convention N°
169 assumes that all of these systems are in place and working, thus enabling the Government
to give full effect to its provisions.

In reality, however, things do not operate so smoothly in any country. Many of  the most
experienced and supposedly most advanced democracies such as Australia, Canada, France,
Norway and the United States of America continue to have considerable difficulty in defining

and applying fair and just policies for indigenous and tribal peoples. When the Kingdom of  the

Netherlands, ratified Convention N° 169 in 1998, many people thought this was rather silly
since the Netherlands, one of  the world’s most advanced, liberal and tolerant democracies,
had no identifiable indigenous or tribal people. Yet now, only seven years later, the question of

how to fit an Islamic basket of laws into the big basket of the Dutch state has become this single

most critical issue in that country’s politics. Convention N° 169 does not deal with the rights
and obligations of religious minorities unless they also fall within the definition of “indigenous”
or “tribal” peoples but the issues now being confronted by the people and Government of the

Netherlands are very similar to the issues dealt with in Convention N° 169.
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In any case, whether by reference to the Convention or not, there is good reason to be optimistic
that the Netherlands, with its strong and respected democratic traditions and its generally fair
and efficient administration of  justice, will find a lasting solution to its current difficulties.
Most countries are not so fortunate as to have such a solid legal and political base to build on.
The organisers of this meeting have asked me to speak particularly of situations of extreme
conflict, violent revolution and civil war and how Convention N° 169 has been used to assist
in achieving and maintaining peaceful solutions to such conflicts.

The Guatemala Case

There can be no doubt that the clearest example of this has been the peace treaty of 1996
which finally brought to an end the 37-year-long civil war in Guatemala. I shall describe to you
how the Convention became central to the peace process and then how its various provisions
were applied in practice, in the hope that this experience may be a useful contribution to
current thinking in Nepal as to how to resolve the serious and dramatic sitution which this
country is confronting.

First, however, it will no doubt be useful to provide a little information about Guatemala,
since most people in Nepal will know as little about Guatemala as Guatemalans know about
Nepal. Guatemala is a country about the same size as Nepal, situated just south of  Mexico,
between the Pacific Ocean and the Caribbean Sea. Like Nepal, it is a very mountainous country
and historically people have tended to settle in the fertile valleys between the volcanic mountain
ranges. The majority of  people, about 70% of  the total population, are indigenous and pursue
a traditional way of life based materially on subsistence agriculture and spiritually on beliefs
and values that have lasted for thousands of  years.

Present-day Guatemala was the centre of a powerful empire of the Mayan people, which
flourished until about 1350 of the Christian era or 1800 of the Buddhist era. The empire then
broke up into some twenty or more smaller communities, each with its own language and
culture, but there was enough similarity among the cultures that all identified themselves as
Maya. When the Spaniards arrived in America some 150 years later, they did not find a ready-
made empire as they did in Mexico or Peru, that they could simply take over by military force
and rule for their own purposes. The Mayans retreated to their mountain valleys and waged
what we would now call guerilla warfare against the Spanish occupiers for hundreds of  years.
When Guatemala, along with all of the other Spanish colonies of Central and South America,
declared its independence from Spain in the 1820’s and set up a republic, this was done without
any reference to or consultation with the Maya and, in fact, made no difference to them. Instead
of  armies being sent out from Spain to subjugate them, the armies were now sent from Guatemala
City where the white descendents of  the Spanish colonizers had established their rule.

The most fertile land was occupied by the Europeans who now called themselves Guatemalans
and the Maya either worked on that land more or less as slaves or tried to grow enough food
higher up in the mountains on the poorer land that the Spanish descendents did not want.
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In both cases the result was extreme poverty and no access to education or health care. In each
generation, many of  the young men would be forced into military service and, if  they survived,
would be sent back to their valleys when the State no longer needed them. The result was that
by the twentieth century there was a functioning republic run by and for the Spanish descendents,
speaking the language of their European forefathers (which was the only official language of
the country), practising the Christian religion of Europe (which was the only official religion)
and being educated as if they were going to school in Europe. Underneath this European
superstructure was the vast majority of  the people in the country who were Mayan, did not
speak much or any Spanish, trying to preserve their traditional values and beliefs in spite of
being forced into the Christian religion and having no education at all to equip them to function
as citizens of the Republic of Guatemala. They were poor, ignorant and invisible.

But these inequalties in access to services did not lead them to start a revolution. When the
civil war began in 1959, it was between two opposing groups of European descendents, the
Government in power, very right-wing and capitalistic (Guatemala supported the fascist powers
during the Secong World War), aligned with the United States, and the insurgents (or revolutionaries
as they called themselves) who were inspired by communist ideology and were aligned with
the Soviet Union, China, Cuba and the other communist countries. In a bid for democratic legitimacy
and the moral high ground, each side claimed to represent the indigenous majority, though
neither side actually ever consulted with indigenous people or promoted the establishment of
representative and legitimate indigenous peoples’ organisations so that there could be any kind
of consultation. Government troops would occupy a village or a valley and kill the people they
thought might assist the insurgents. Then the insurgent armed forces would take the same
place and kill those who were left because they suspected that they were allied with the
Government. The indigenous people, who quite correctly understood that neither side was
fighting for their interests were at first just innocent victims of the conflict and then were
relentlously drawn into the war itself because in desperation to defend their families and their
way of  life, they accepted arms from whomever would offer them (whether rebels or
government). They then organised themselves into pro-Government and pro-rebel militias and
started to kill each other. And, of  course, every occupation of  every village, whether by
Government or insurgent forces was accompanied by rape, torture, murder and destruction.

When the so-called Cold War ended in 1990, the flow of  foreign money which was fuelling this
killing machine started to dry up and both the Government and the insurgents began to realise
that they could no longer sustain the civil war. At that point they decided to try to negotiate a
peace deal. Once again, the indigenous people of Guatemala were neither consulted nor invited
to participate in the negotiations.The position of  the Government was simply to deny their
existence and relevance under the slogan “We are all Guatemalans”. The communist ideology
of  the rebels was equally exclusive of  the Maya. In the communist view, the civil war was
understood to be a class struggle between “poor peasants” (who just happened to be also indigenous)
and “rich land-owners” (who just happened to be Spanish). The spiritual and cultural dimensions
of the issue were irrelevant as far as the rebels were concerned.
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With the help of  some friendly countries (Mexico, Guatemala’s much larger northern neighbour

deserves particular praise for its help) a peace process was begun based initially on a bilateral

ceasefire agreement between the parties. After a series of  breaches of  the ceasefire agreements

and given the deep mistrust between the parties, they finally decided (under a certain amount

of international pressure) that they needed to appeal to a neutral third party to monitor the

ceasefire and to conduct the peace negotiations. It was decided to request the United Nations

Organization to do this.

The Secretary-General of  the UN agreed, but only under certain conditions. The most significant

of  these was that any final peace deal had to be in conformity with internationally recognised

human rights, to use the terminology of  Art. 8(2) of  the ILO Convention once again. This

meant that instead of a framework for a peace settlement under which the warring parties

essentially divided up the country between them (as had happened recently in the neighbouring

country of Nicaragua) with little reference to the needs and rights of the majority indigenous
population, there was now a framework whose principal focus was the rights of the indigenous
population. In order to secure UN participation in the peace talks, therefore, the parties had to
agree that after dealing with the urgent matters of a sustainable ceasefire and the plight of a
large number of refugees and internally displaced persons, the first order of peace business
would be an agreement on the Identity and Rights of the Indigenous Peoples of Guatemala.

Effective Machinery and Provisions

The United Nations Organization does not, however, have any human rights instrument which
dealt directly with the rights of  indigenous peoples. There had been some on-and-off  discussions
on the margins of  the General Assembly for some years about drafting such an instruments,
possibly in the form of  a declaration but these discussions had not born fruit (nor did they
subsequently). Four years earlier, however, the International Labour Organization, part of  the
United Nations System, had adopted Convention No.169.1 It just so happened that  the then
Secretary-General of  the UN, Mr. Boutros Boutros-Ghali, had some years earlier been a member
of the ILO Committee of Experts on the Application of Conventions and Recommendations
and had specifically been responsible for monitoring the application of the earlier ILO
Convention on Indigenous and Tribal Populations of  1957 (No. 107). I had worked with him
during that period and by the time the Guatemala peace process presented itself, he was

1 Whether ILO Convention N° 169 could be considered part of internationally recognised human rights became an important issue

in the Guatemala peace talks for two reasons. First, if it were considered to be a part of internationally recognised human

rights, there could be nothing in the peace settlement which was not in full conformity with the Convention, since one of

the requirements (as mentioned above), which the Secretary-General had stipulated for UN moderation of the negotiations,

was that any agreement resulting from them had to respect internationally recognised human rights law. Secondly, the parties

had already agreed that whereas the various agreements which were to compose The Final and Lasting Peace Settlement would

only come into effect once all of the terms had been negotiated and agreed to (which finally happened at the very end of

1996), any provisions on human rights issues agreed on must come into effect immediately. After consultations between the

representatives of the UN Secretary-General and the ILO Director-General, it was agreed that Convention N° 169 was a

human rights instrument of the UN System.
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Secretary-General and I was the ILO Representative to the United Nations. He asked me to
join the UN peace negotiating team as legal adviser.

But just as the UN had laid down a certain number of conditions to the parties, I found myself
having to stipulate a certain number of conditions to the Secretary-General, without which I
felt ILO could not participate. The first and most important of these concerned the participation
of  the indigenous people themselves. Just as the war had been fought over their heads but with
far, far too much of their blood, the parties (including the UN itself) were proposing to negotiate
a peace settlement over their heads also. There was no provision for indigenous participation
in the peace talks. The fundamental essence of  Convention No. 169 is that nothing should be
decided by the State which affects indigenous peoples without specific and full consultation
with them. It would, therefore, not only have been morally wrong but also constitutionally
impossible for the ILO representative to assume a direct role in negotiations which violated
that principle of consultation.

In the arrangements for the negotiations, provision had been made for a consultative body
called the Assembly of Civil Society . Throughout the peace process this body had a shifting
membership of sometimes more, sometimes less than 100 representatives of various non-
governmental organisations and associations, such as women’s groups, journalists, students,
farmers’ cooperatives, trade unions, etc. Indigenous peoples’ organisations were also invited
to participate. While better than nothing, this Assembly could not, in my opinion, be sufficient
to satisfy the consultation requirements of Convention N° 169 because it was too indirect.
The decisions and proposals of the Assembly had to be agreed upon by too many different
groups and there was a distinct danger – indeed a likelihood – that the indigenous views would
simply be “drowned”.

Understandably, the UN did not want to re-open the question  of  the composition of  the peace
delegations based on equal numbers of  representatives of  the Government and the rebels.
They suggested that perhaps I could speak for the indigenous at the negotiations. This, of
course, I immediately refused to do since the indigenous peoples had given me no mandate to
be their spokesperson and I had not the experience of their lives and their culture ro be qualified
to do so, even if  they requested this. After a stand-off  on this issue on which I felt the ILO
could not compromise its basic principles, it was agreed that a specially constituted group of
indigenous leaders would provide me with their views on each issue being negotiated. The
parties were also urged to hold direct consultations with indigenous organisations. If, in the
course of the peace talks, any decision or agreement was proposed which did not appear to me
to be acceptable to the indigenous peoples, I could consult with them directly to see what
solution might be found. I reluctantly agreed to this only on condition that the legitimate
representatives of the indigenous peoples of Guatemala authorised me to do so and on the
clear understanding that I would not function as a spokesperson for them at the negotiating table,
but only as a go-between or messenger. I am pleased to say that in spite of  initial misgivings, this
procedure functioned well.
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The second condition involved the role of  the ILO constituents. Once again both trade unions
and employers´organisations had been invited to participate in the Assembly of Civil Society
but for various reasons most had decided not to do so. It was agreed that I could both inform
these ILO constituents as to the matters being discussed at the negotiating table and seek their
opinions, even on confidential (though not sensitive military) matters. This worked well on the
whole, during the process which lead to the Agreement on the Identity and Rights of Indigenous
Peoples but when we came to negotiate the next part of the peace agreement on social and
economic questions and land reform, the main employers’ organisation and several of  the
trade unions were so opposed to the proposals that, as an ILO official, I felt I had to withdraw
from the negotiations out of  respect for the position of  the ILO constituents.

Identity and Rights

Let us now turn to the specific issues on indigenous identity and rights as negotiated in the

Guatemala conflict and consider how the rights and obligations defined in Convention N° 169
were translated into provisions to guarantee lasting peace in that country.

As the peace treaty states, Recognition of the identity of the indigenous peoples in fundamental to the

construction of a national unity based on respect for and the exercise of  political, cultural, economic and

spiritual rights of all Guatemalans. The issue of identity is fundamental for two main reaons, one
cultural and one legal.

Identity is the basis of  culture and culture is the basis of  identity. As human beings we all have
multiple identities. We have a personal identity, our own view of  who we are, without which we
cannot function in life. This is our psychological identity or “personality”. Because we need to
be part of  a society, we also have group identities which determine how we interact with other
people in our families, as fathers, mothers, sisters, brothers, sons, daughters, etc. in our work as
farmers, tourist guides, doctors, lawyers, civil servants or revolutionaries, for example, and
politically as citizens of  a certain country, residents of  a certain district or members of  a

community. Underlying all of  these identities is our cultural identity which provides us with the
values, beliefs and rules that form the framework for our lives. It is to this cultural identity that
both the peace treaty and the Convention which inspired it refer. Both the treaty and the

Convention reaffirm that everyone, and most particularly indigenous people, have an inalienable

right to their own cultural identity and the State, Government and the authorities all have a
corresponding obligation to protect this right. This means that the group, whether defined as
an indigenous or tribal people or an indigenous or tribal community is free to define its own

values, rules and beliefs without interference or undue influence from any other group in the

country. This includes maintaining traditional and historical values as well as developing new
ones to meet the changing needs and challenges of  the society. The only limitations on the
exercise of  this right are the “bigger baskets” of  internationally recognised human rights and

the fundamental rights defined by the national legal system, as stipulated in Article 8(2) of the
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Convention and Article E,3 of  the treaty. To take an extreme example, if  traditionally the

indigenous or tribal group practises human sacrifice, forbids female children to go to school or

encourages husbands to beat their wives, such practices would not be allowed to continue

because they are in violation of internationally recognised human rights to life, to equality of

treatment between the sexes and to physical security.

It is important also for legal purposes to have clear criteria for recognising cultural identity. If,

as is the case of  both the Convention and the treaty, special rights are created and protected for

persons of  a particular cultural group, it is indispensable to be able to decide who enjoys these

rights and who does not. Article 1 of  the Convention sets out some general rules in this regard,

referring to special social, cultural and economic conditions and to the historic facts of conquest

and colonisation. The treaty is much more specific and names the peoples and groups to which

it applies. It must be noted, however, that an important, indeed fundamental, element in

determining the cultural identity of  any group includes letting that group decide who are its
members and who are not. This is the purpose of the criterion of self-identification mentioned in
Article 1(2) of  the Convention and Article I(2)(c) of  the treaty. There is sometimes confusion
about what self-identification means. Some people have thought that it entitles an individual to
decide whether he or she is a member of a particular indigenous or tribal group or not. This is
not the case. Self-identification refers to the right of any indigenous people or community to
decide who is and who is not a member of  that group. It is rather like the question of  nationality.
I cannot simply come to Nepal and say that I am a Nepali. I must satisfy the conditions and
follow the procedures that Nepalis have decided on to grant Nepalese citizenship to foreigners.
Self-identification is a collective right not an individual right.

In addition to all of the other types of identity mentioned earlier, as individuals we all have a
sexual identity: we are all men or women. In many cultures, both indigenous and non-indigenous,
there are long-standing traditions of discrimination against women. This proved to be a very

complex and contentious issue in the negotiation of  the peace treaty. It must be mentioned

that there was no woman present at the main negotiating table. A number of  Mayan women’s
organisations approached me to complain of their exclusion from the discussions and decision-
making processes in their own indigenous ethnic groups. When I raised their concerns with the

traditional indigenous authorities, the spiritual leaders, many became quite angry, pointing out

that indigenous women had no right to put forward such views because in so doing they were
failing to respect the traditional hierarchy of men over women in the Mayan cultural tradition.
I pointed out that Convention N° 169 is very clear on this matter. Article 3(1) provides that;

Indigenous and tribal peoples shall enjoy the full measure

of human rights and fundamental freedoms without hindrance or

discrimination. The provisions of the Convention shall be applied

without discrimination to male and female members of these  peoples.
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One of the most important “human rights and fundamental freedoms” referred to in this Article

is, of course, freedom of expression. I took the position with the Mayan spiritual leaders that

I could not accept or defend any proposed provision in the treaty that was discriminatory

towards indigenous women, or women in general, because such provisions would not fit into

the “bigger basket” of  internationally recognised human rights and the ILO Convention. As

you can see from the treaty, this principle was accepted not only by the inclusion in the treaty

of a special section on the rights of indigenous women (section IIB) but also by including a

commitment by the Government to implement “faithfully” all of the provisions of the UN

Convention on the Elimination of  All Forms of  Discrimination Against Women (CEDAW) (Art. II B

(1)(c)).

The treaty, like the Convention (Arts. 3 and 4) is careful to ensure that protecting the special
rights of  indigenous peoples does not in any way diminish their rights as citizens. Historically
in many countries, and Guatemala was one of them, particular measures ostensibly designed
to protect the indigenous peoples were actually applied in such a way as to prevent them from
benefitting from rights enjoyed by non-indigenous citizens, such as engaging in certain forms
of  economic activity, possessing land, having access to education at all levels, etc. In many
ways they were treated like children or animals in a zoo, to be protected but not free to make
their own decisions about their lives. Indigenous peoples must not be forced into “trade-offs”
involving having to choose between the benefits of non-indigenous citizens and the benefits
of  being indigenous. They have the right to both identities and to participate in both cultures.

Section III of the treaty seeks to give effect to Article 5 of the Convention dealing with cultural
rights. The principle underlying both is the recognition and acceptance that both indigenous
and non-indigenous cultures are of  equal value. One is not better or worse than the other. They
are simply different but equally valuable ways of interpreting the human experience in the
world that surrounds us. Historically the existence of  minority value systems, religious beliefs
and cultural traditions have usually been seen by the dominant majority as a threat to national
unity. For this reason such peoples and groups have often been treated as primitive, backward or
simply quaint tourist attractions, so as to justify their exclusion from the national mainstream.
An important objective of both the Convention and the treaty is to change such thinking
fundamentally.  As part of  the nation, indigenous peoples have much to contribute culturally
and their traditions and values are an inseparable part of the national culture. As the treaty
puts it (Art III,2):

The development of the national culture is...inconceivable
without recognition and promotion of the culture of indigenous peoples.
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In order to achieve this aim, there has to be much more dialogue between indigenous and non-
indigenous groups. Education systems and the media have a special responsibility in this regard,
not only to promote greater knowledge of the various cultures in the country but, above all, to
promote respect and tolerance for cultural differences. In Central and South America where
most countries have large indigenous populations, this process is  called intercultural dialogue.
Many of the countries have ratified Convention N° 169 and are using it as a framework for the
dialogue. In Bolivia, for example, the process has gone so far that during this year (2005) there
will be created a Constituent Assembly, whose mandate is to re-invent the Bolivian Republic
so as to be more inclusive and respectful of  indigenous values, traditions and beliefs. I recently
participated on behalf of the United Nations and the ILO in a meeting in Bolivia to help ensure
that the process is successful and applies all of the fundamental principles and procedures set out
in Convention N° 169.

Implementation and Change

Time does not permit a detailed examination of  how the treaty seeks to give practical effect to
the provisions of the Convention in areas such as education, employment, land rights, social
security and others but a reading of both documents makes it clear how closely the treaty
followed the Convention. I should like to emphasise two final points about the treaty with
respect to its application now that we find ourselves ten years on from its signature.

First, it is important to remember that at the end of any civil war, the State has to be re-
invented. A peace process is only the first step in achieving this. The ultimate goal must be to
establish a state which guarantees the equal rights of all citizens and the best way that has been
devised to achieve this is through representative and freely elected bodies such as parliaments
or legislatures, as well as through independent and fair judicial structures. Any peace treaty
must seek to promote the establishment of such institutions but must be very careful not to
limit their capacity to determine the future shape of  the country. Delegates at peace talks are
not duly elected representatives of the people and therefore do not have the right to make
decisions which will limit the powers of such representative institutions as the new State will
have. This is why in the Guatemala indigenous peace treaty we opted for the bodies called  joint
committees to give effect to the provisions agreed on by the Government and the rebels. The
powers of these committees, consisting of equal numbers of indigenous and non-indigenous
members, were restricted to advising the new democratic institutions. The joint committees
cannot make laws or regulations because that is the exclusive right of the democratically elected
legislature. On the other hand, the new government institutions have an obligation to pay
serious attention to the joint committees’ recommendations and to give clear and public
explanations of why they have chosen not to implement these recommendations, if such is the
case.
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The second point is about verification or monitoring of  peace agreements. A civil war represents

the breakdown of  trust and confidence in the institutions of  the State by those who have

taken up arms against it. Because of  this lack of  trust, the insurgents obviously will not agree

to a peace settlement unless there is some means, beyond the mere assurances of the

Government they have been fighting, to ensure that the treaty will be implemented, The solution

to this problem in Guatemala was to request a UN observer mission, called MINUGUA, which

provided regular reports to the national authorities, the public and the international community

on the progress, or lack of  it, achieved in implementing the peace agreements. The special UN

mission, which operated for a decade, ended its work in November, 2004. Because, however,

Guatemala ratified Convention N° 169 as part of the peace settlement, the national and

international communities will continue to be informed on the implementation of   the Agreement

on the Identity and Rights of the Indigenous Peoples of Guatemala because of the regular

reports which the Government must send to the ILO supervisory bodies and if  problems are

identified, the ILO can at any time send an investigative team or refer the matter to the Economic
and Social Council of  the UN with a view to setting up a joint mission of  inquiry. The ratification
of  the Convention was therefore crucial to the on-going process of  verification.

To sum up, I emphasise the following points in relation to the peace process in Guatemala on
indigenous issues:

(1) Clear and realistic objectives:  Both of the warring parties have to agree from the
outset on a clear and mutually acceptable set of objectives which they wish to
achieve jointly. This always involves a recognition that a negotiated settlement of
the issues dividing them is better and more desirable than a military solution. It
also requires a commitment on both sides to establish new institutions of the state.
A civil war is always clear proof  that the former institutions have ceased to function
properly.

(2) Participation:  There must be mechanisms to ensure that as many parts of  the society
as possible, ideally all of them, can participate in the peace process by providing
proposals, ideas, advice and expertise. When significant sections of the population

have different cultural identities, it is particularly important to recognise and respect

the rights of  these groups to formulate and put forward their viewpoints, thus
encouraging them to become stakeholders in the new state.

(3) Framework: There must be a clearly defined and agreed framework of  reference for
a settlement to be achieved. Peace can only be negotiated on the basis of a set of

just values shared in good faith by all of  the parties concerned. Internationally recognised

human rights provide such a framework. Where indigenous and tribal peoples are

involved, ILO Convention N° 169 is a useful - indeed indispensable - part of the
human rights framework.
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(4) Process:  As mentioned earlier, the result (as well as the cause) of a civil war is a

failure of  confidence between the sides. This requires a third party to lead and

moderate (or mediate) negotiations between them. This can be done by some other

country, a regional or international organization or a respected and neutral individual.

The critical factor is that both parties have full confidence in that person or body

and that the latter have no interest in the settlement beyond achieving the just

aims of the parties and the population at large.

(5) Implementation:  The most basic principle of international law is that agreements

must be respected. All of the parties to the peace negotiation, as well as everyone

else in the country, and most particularly the reformed institutions of  the state,

must make every effort possible to implement in the utmost good faith all of the

elements of the peace settlement.

(6) Verification:  There must also be a body or person who supervises the
implementation of any peace agreement. This can be whoever presided over, or
facilitated,  the peace talks, as long as they have the military, financial and technical
capacity to sustain this effort. While this will normally require a verification mission
of some sort to be “on the ground” in the country for some time, especially to
ensure the maintenance of  a ceasefire and disarming of  the civilian population.
Once the peace has been consolidated, reporting, monitoring and supervision can
be sustained and supported by reporting requirements and supervisory arrangements
of  the sort foreseen by the various UN-System instruments, including ILO Conventions,
such as N° 169.

And one final word. The actual implementation of the treaty has been long and complex. It is
still a work in progress. If  the treaty can be considered a success because it has ensured peace
in Guatemala for ten years now, and one hopes much longer still, a recent report of  the Secretary-

General to the Security Council notes that only some 30% of its provisions have been fully

implemented. Some of  the Joint Committees, for example, never functioned properly, there is
still widespread discrimination against indigenous people and still many instances of violation
of  human rights. But there is peace and there is progress. The lesson is that the signature of  a

peace treaty or the ratification of a Convention will not change the difficult situations confronting

indigenous people from one day to the next. The struggle for cultural, economic, social and
political equality will always be a long one and the commitment to the objective of all parties
involved has to be firm and steadfast.
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I. INTRODUCTION

The paper is an enquiry into the link between social exclusion and Maoist insurgency. In Nepal,
the former has been perpetual experience and the latter very recent one. It seems necessary to
clarify these two phenomena. The country has been undergoing increasing turmoil since the
Maoist insurgency began in February 1996. This insurgency has evoked numerous studies as
well as spawned conflict resolution organizations.  There is a general consensus that the so-
called 'Peoples War' of  CPN (Maoist) is a struggle for radical change in Nepal's semi-feudal
structure.

However, there is no clarity on who constitutes the ‘socially excluded’ groups.  The Ninth
(1997-2002) and Tenth (2002-2007) plans do not define who are the ‘downtrodden/oppressed
communities’ and the identification of Indigenous Groups/Nationalities is being debated.
The Reservation System Recommendation Committee (2003) has recognized women, Janajati,
Dalit, and Madhesi for affirmative action in its proposal.  However, the Madhesi is a regional
(Tarai) group who are arguably less disadvantaged than most of  the mountain people.

It should be noted that it was not the State but the donors who identified social exclusion, in
addition to poverty, as a factor of  the conflict.  However, the tendency of  the donors has been
to lump together diverse sections of  the population as a ‘disadvantaged group’. For instance,
one ADB report recognizes Dalit, Janajati, Sukumbasi and Kamaiya as the four disadvantaged
groups1.  A recent UNDP report lists six such groups: Women, Dalit, Indigenous People, People
with Disabilities, Children, and Senior Citizens2.  These groupings are misleading as they differ
both on the basis of  their deprivation as well as intervention measures. Sukumbasi (squatter)
and Kamaiya (bonded laborer) are victims of  poverty, children and senior citizens are
handicapped by age, and the disabled suffer due to morbidity.  Their problems are specific and
ameliorative and not amenable to political (Constitutional) measures.  Even in the case of
women and Dalit, the discrimination they suffer is based on fundamental values of their Hindu
religion.  Therefore, it is only the Janajati or indigenous people who face social exclusion on
the basis of religion, language, and culture according to Constitution of Nepal designated as a
'Hindu kingdom'. Furthermore, Janajatis are also the people who are the specific focus of  ILO
Convention 169, the theme of this dialogue.  However, this paper has also included the Dalit
in its discussion of the most deprived due to the concept of ‘untouchability’, which is akin to
the (western) concept of racial discrimination.

1 ADB. Country Strategy for Poverty Reduction, draft 2002, Appendix, pp. 37-40.
2 UNDP, 2004, Chapter 4, pp. 51-68.
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II. SOCIAL EXCLUSION*

The formation of  Nepal as a hegemonic State out of  congeries of  tribal territories in mid-18th

century had a theocratic basis.  Originally, conceived as a Hindu haven against Mughal (Muslim)
menace, this State ideology became entrenched after the British (Christian) expansion in India.
Brahman orthodoxy was elevated to dominance as a bulwark against such alien religions.  Thus,
Hinduisation became the raison d’etre of the Nepalese state with its national identity rooted in
the image of hill (Parbate) high castes and their mother tongue (Parbate/Nepali).  Society was
organized on the basis of a hierarchical caste system whose distinctive feature was exclusiveness
based on ritual status with reference to marriage and diet. The Muluki Ain (Law of Land) of
1854 had five hierarchies to accommodate the tribal natives between the pure and impure
castes (Table 1).

Table 1:  Caste Category of  Muluki Ain, 1854

Hierarchy Category Social Group

A Wearers of  holy cord Parbate Bahun/Chhetri, Newar, Brahman, Indian
Brahman, Newar Hindu

B Non-enslavableAlcohol drinkers Magar & Gurung (associated with Gorkhali
army), Sunuwar (Hinduised), Newar (Buddhist)

C EnslavableAlcohol drinkers Bhote (Buddhist), Chepang/Kumal/
Hayu (ethnic minorities), Tharu (Tarai ethnic),

Gharti (progeny of freed slaves)
D Impure but touchable Low caste Newar, Muslim, Christian
E Impure & untouchable Parbate artisan castes, Newar scavenger

castes

The above social hierarchy of  superior and inferior also had the concept of  core and periphery.
The first distinction was obviously between the Hindu core with internal status ranking (A, E)
and non-Hindu periphery (B,C,D).  The second distinction was between the hill Hindu (Parbate)
and ethnic groups (Matwali) including the Hindu Newar.  The third distinction was more extended
with hill castes as the core, Hindu Newar as the sub-core, hill ethnics as the periphery, and
Bhote and Tharu as the periphery of  periphery.

The religious and political intent of Muluki Ain was also evident from considering those excluded
in the ranking who belonged to the cultural and political frontier of the regime.  These were: (i)
Kirant tribes of  eastern hill who were the last ethnic people to succumb to the Gorkhali rule
and least Hinduised,  (ii) Bhote of northern borderlands who adhered to Buddhism, and  (iii)
caste as well as ethnic people (except Tharu) of  the tarai frontier. Thus, the modelling of  caste
status of the Muluki Ain was based on religious, political, and geographical considerations
with the hill high caste supremacy as the guiding principle.

* Extracted from Gurung, forthcoming.
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The social code of Mulki Ain (1854) had an enduring impact on the people as the ‘law of land’

or political manifesto of  a theocratic state.  This is affirmed even by the Constitution of  Nepal

(1990) promulgated after the restoration of democracy that still defines the country as a 'Hindu'

kingdom (Article 4.1).  Therefore, the current Constitution has certain contradictions on social

equality.  Article 11.3 on the right to equality states:

- The State shall not discriminate the citizens on the basis of religion, colour, sex,

caste, ethnicity or conviction or any of these.

At the same time, Article 19.1 on the right to religion states as follows:

- Each individual will have the right to follow and practice one’s ancient (sanatan)

religion by maintaining the dignity of prevailing tradition.

Based on the spirit of  above Article 19.1, the Tenth Amendment of  Naya Muluki Ain (1993)
includes a proviso that traditional practices at religious places shall not be deemed as
discriminatory.  By implication, maintaining the dignity of  traditional practices means
perpetuation of the past or inequality towards certain sections of the population.

The Constitution of Nepal (1990) also includes some provisions that embody cultural
discrimination, particularly with reference to language.  Article 6.1 elevates Nepali as the ‘national
language’ (rastra bhasa) as the only official one and Article 6.2 relegates others as ‘languages of
nationalities’ (rastriya bhasa).  The imposition of spurious parity between a noun (rastra) and an
adjective (rastriya) is exposed by Article 18.2 whereby teaching of non-Nepali languages is
restricted only to the primary level as well as the Supreme Court decision of 1998 that

invalidated the use of Maithili and Newari languages in local administration.

The above citations exemplify discrimination embedded in the Constitutional and legal

framework that deny minority groups equality of  cultural rights.  Those in turn constrict the

formulation of  progressive policies on social inclusion in political and social development.
Thus, the political ideology of  Nepal as a Hindu state has remained highly exclusionary and
has religious, linguistic and cultural dimensions.  The first refers to primacy of  Hindu religion

that sanctifies the caste system.  State advocacy of a particular religion militates against equality

in practicing one's faith.  Other major discriminations are related to culture and language whereby
the ethnic and regional groups are marginalized. The State alignment to Hindu ideology continues
to perpetuate social exclusion of  millions of  people with its economic and political ramifications.
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The power structure or governance elites in politics, judiciary, bureaucracy and civil society is

dominated by hill high castes (Table 2).  They constitute 31.1 percent of  the total population

but have high literacy rate and more graduates.  In terms of  the poverty line, they are better off

than other social groups except the Newar.  The Newar, due to their urban advantage, have

high literacy rate, better representation in governance and only a quarter households are below

the poverty line.  Janajati other than Newar constitutes 30.1 percent of total population with

only 7.1 percent in governance.  They have a veritable wide range in literacy rate but all fall

below the average poverty line.  The Dalits have very low literacy, virtually no representation

in governance and also high poverty incidence.

Table 2: Indicators of  Social Disparity

1. High caste (Hill) 66.5 59.0-74.9 62.2 34-50 31.1

2. High caste (Tarai) 15.2 14.8-82.1 11.6 40* 15.2

3. Newar

(Kathmandu Valley) 11.2 71.2 13.6 25 5.5

4. Janajati (Hill & Tarai) 7.1 13.2-75.5 8.0 45-71 30.1

5. Dalit (Hill & Tarai) 0.3 9.4-46.9 0.7 65-68 128

6. Others (mostly Tarai) - 34.7-93.9 2.9 38+ 5.3

Total 100.0 49.50 100.0 45 100.00

* Data available only for Yadav(*) and Muslim (+)

Source : Gurung, forthcoming, Tables 6,9, 12 & 13.

A recent analysis of 2001 population census data for poverty mapping reveals the level of
disparity among social groups in major occupations (Acharya & others, 2004).  The upper

caste group constitutes 35.4 percent of total economically active population aged 10 years and

above. Their dominance is 62.2 percent in professional/ technical, 58.3 percent in legislative/
administrative, and 53.6 percent in clerical occupation (Annex A). The Dalit castes, with 11.9
percent of the total economically active population, have involvement of only 1 to 4 percent

in the above occupations.  The Janajati group with 38.7 percent share in economically active

population accounts for one-third in such occupations. The situation is reverse in the case of
production labour: 19.1 percent high caste, 20.3 percent Dalit and 38.1 percent Janajati.

Social Group

(Native Region)

Governance

elite, 1999

Literacy

Rate 2001

Graduate

& Above

2001

Proportion

below Poverty

Line, 1996

Population

2001
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III. AGENDA OF INSURGENCY

The CPN (Maoist) identifies the maladies of  Nepal to be imperialist (Western) and expansist

(Indian) oppression, semi-feudal agrarian structure, comprador/bureaucratic capital expansion,

regional disparity, and oppression of  nationalities3.  They believe that the above problems

cannot be solved through reforms under the existing political system.  Thus, the aim of  'People's

War' is for establishing a new democratic system by overthrowing the semi-feudal structure of

the state.  They launched the insurgency in February 1996 with a Charter of  40-point demands

(Annex B).  Of these demands, 7 were related to nationalism, 13 political, 13 economic and 7

socio-cultural. Among these, five (ethnic autonomy, devolution, secular state, ending ethnic

oppression and equality of languages) are in consonance with the Janajati agenda.  However,

ethnic groups with the martial tradition were irked by the Maoist demand for discontinuation

of  Gurkha recruitment.

There are numerous factors that contribute to the discrimination, inequality and
underdevelopment of  the Janajati in Nepal.  Ten major factors that relate to discrimination

against them have been identified as follows (Table 3)4.

Table 3: Major Factors of  Social Discrimination

S.N. INSEC Identification S.N. Related Maoist Demand, 1996

1. State as 'Hindu Kingdom' 21. Nepal should be declared a secular nation

2. Brahmanism/caste system 19/20/21 Women discrimination, racial exploitation

and untouchability be stopped

3. Nepali as the only official language 22. All languages/dialects be equal

4. Inequitable political representation 25. Regional autonomy

5. Restriction of freedom of association/ 23. Freedom of expression expression

6. Centralised system of governance 26. Empowerment of local bodies

7. Unequal access in education 35. Free education to all

8. Denial of communal land/resource rights

9. Unequal access to State resources 29. Employment be guaranteed to all

10. Denial of right to self-development 25. Regional autonomy

Source: (a) INSEC, 2004, pp. 137-139; (b) Annex-B.

3  Bhattarai, 2003a.
4  INSEC, 2004, pp. 137-139.
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It is significant that most of above major factors are addressed by the Maoist demand of 1996.
In the case of  factor No. 8 (denial of  communal land rights) not covered among the 40 demands,
Maoist Politburo meeting of  January 1997 decided on the right of  self-determination to the
ethnic fronts.

During the ceasefire in April 2003, the Maoist presented an agenda of  24-point issues.  These
were concerned with economic (11), socio-cultural (8), nationalism (3), and political (2) aspects
and basically related to the earlier 40-point demands.5  The procedures for the formulation of
a new constitution suggested were (i) round-table conference; (ii) an interim government; and
(iii) elections to a Constituent Assembly.  The CPN (Maoist) ideologue Bhattarai noted that
"The Nepalese society at the beginning of 21st century is passing through the greatest upheavals
in its entire history in the form of  revolutionary People's War (PW) of  the oppressed classes,
regions, nationalities, gender and communities against the outmoded semi-feudal and semi-
colonial social order"6.

The Maoist party (then CPN Unity Centre) began mobilising oppressed ethnic communities in
their struggle in 1991 when they adopted the twin agenda of  secular state and linguistic/
ethnic equality. Ever since, they have taken various initiatives on ethnic issues (Annex C).
The significant ones were formation of  All Nepal Nationalities Association (1994), adoption
of  Ethnic Policy (1995), ethnic right to self-determination (1997), establishment of  Ethnic
Department at the central level and formation of  11 ethnic/regional fronts (1998), Ethnic and
Regional Coordinating Committee (May 2001) and United Revolutionary People's Council
(Sept. 2001).  The Maoist organisations also have a higher proportion of Janajati representation
(Table 4).  Among the 37 members of  the United Revolutionary People's Council, 17 are
Janajati and 2 Dalit.  Of  the chairman of  23 district People's Government, 15 are Janajati, 7
high caste, and one Dalit.

5  Thapa & Sijapati, 2003, pp. 202-205.
6   Bhattarai, 2003, pp. 202-205
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Table 4:  Social Composition of  Maoist Organization

7 Gurung, 2003b, Fig. 3.

IV. PATTERN OF CONFLICT

The initial core districts of Maoist were Rukum, Rolpa, Salyan, Jajarkot, Gorkha and Sindhuli
when they began their insurgency in February 1996.  By Spring 1998, Maoist had formed
'People's Government' in 23 districts affecting a population of 1.5 million.  In 2000, the Home
Ministry declared 32 districts as Maoist affected.  The six districts categorized as the most
affected formed a contiguous block in mid-west hill7.  Of  the nine moderately affected, five
were in central hill and three in the west.  All tarai districts were considered unaffected by the
insurgency.

Hill Caste 17 7 11 35

1. Bahun 13 3 5 21

2. Chhetri 4 3 3 10
3. Thakuri - 1 3 4
Hill Ethnic 15 14 7 36

4. Magar 4 4 2 10
5. Tamang 1 5 1 7

6. Newar 4 1 - 5

7. Gurung 1 2 2 5
8. Rai 1 - - 2
9. Limbu 1 1 1 3
10. Gharti 2 1 - 3
11. Darai 1 - - 1
Tarai Caste 1 - - 1
12. Goit 1 - - 1
Tarai Ethnic 2 1 - 3

13. Tharu 1 1 - 2
14. Rajbansi 1 - - 1
Dalit 2 1 2 5

15. Kami 1 1 - 2
16. Damai 1 - - 1
Others - - - 2
Total 37 23 20 80

Source : Sharma, 2002, Appendix E & F.

Social Group United

Revolutionary

Council

People's Govt.
Total

Chairperson    Vice-Chair
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Among those killed in the conflict, more than half  were in the hill zone (Table- 5).  A fifth were
killed in the tarai and the share of  mountain and inner tarai zone was 13 percent each.  Western
hill was the most affected among the geographic regions with 27.2 percent of all killed.  Central
mountain region recorded the lowest number killed.  Of the total killed, 6,991 or 65.6 percent
were by the State.  Those killed by the State exceeded that by Maoists in all regions except
western inner tarai, western tarai and Kathmandu Valley.  The ratio of  State killing was
particularly high in central mountain, western mountain, and western hill regions.

The Maoist insurgency has entered the stage of strategic offensive after the break-down of
peace talks in summer 2003.  Ever since, the conflict has spread across the country.  Those
killed in conflict from February 1996 to early December 2004 total 10,681.  Only two mountain
districts (Manang, Mustang) have no fatalities.  In terms of  intensity, death toll exceeded 500
in three mid-western districts (Fig. 1).  These were the adjoining districts of  Rukum, Rolpa and
Dang.  The nine districts with over 200 deaths are all from the west, including three tarai
districts.  Those considered of  medium intensity (100 to 200 killed) are 29 districts, spread
over in central and eastern sections.  The 32 districts with low intensity (below 100) form a
compact block in the central section and as pockets in the east.

Fig.1
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Table 5: Killed in Conflict, 1996 - 2004

A B    State

S.N. Region By State % By Maoist % Both %            Share

A. Mountain 935 13.4   448 14.8 1,383          12.9 67.6

1 West 615 8.8   257 7.0  872 8.2 70.5
2 Central  23 0.3   3 0.1   26 0.2 88.5
3 East  297 4.2  188 5.1  485 4.5 61.2
B. Hill 3,861 55.2  1,813 49.1   5,674 53.1 68.0

4 West 2,049 29.3  867 23.5   2,916 27.3 70.3
5 Central 1,127 16.1 501 13.6   1,628 15.2 69.2
6 Kathmandu 46 0.7  85 2.3    131 1.2 35.1

Valley
7 East 639 9.1  360 9.8  99 9.4 64.0
C. Inner Tarai  847 12.1  503 13.6 1,350 12.6 62.7

8 West 606 8.7 302 8.2 908 8.5 66.7
9 Central  84 1.2 95 2.6 179 1.7 46.9
10 East 157 2.2 106 2.9  263 2.5 59.7
D. Tarai 1,348 19.3 926 25.1  2,274 21.3 59.3

11 West 653 9.3 335 9.1 988 9.3 66.1
12 Central 110 1.6 144 3.9 254 2.4 43.0
13 East 585 8.4 447 12.1 1,032 9.7 56.7
 Total 6,991 100.0 3,690 100.0 10,681 100.0 65.6

 West 3,923 56.1 1,761 47.7 5,684 53.2 69.0
 Central 1,390 19.9 828 22.4 2,218 20.8 62.7
 East 1,678 24.0 1101 29.8  2,779 26.0 60.4

Source: INSEC file.

According to INSEC records, 8,265 persons were killed in the insurgency between February
1996 and December 20038.  Of these, 3,370 or 40.8 percent could not be identified which
social group they belonged since many were disfigured, mutilated or disappeared (Table 6).
Among those killed and identified, 21.3 percent were indigenous people.  Hill high caste
constituted 29.8 percent and Dalit 4.8 percent of such killed.  The State killed more indigenous
people (13.8%) than the high caste (13.4%) while the Maoist killed twice as many high caste
(16.4%) than indigenous people (7.6%).  Similarly, the State killed three times more Dalit than
the Maoist: 3.5 percent versus 1.3 percent

8 
INSEC, 2004, p. 135, Table 8.
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Table 6:  Insurgency Victims by Social Group, 1996-2004

S.N. Social group           Killed           Percent Killed

No.                  %  By State    By Maoist

1. Indigenous people 1,763 21.3 13.8 7.6
2. Chhetri/Thakuri 1,551 18.8 8.2 10.6
3. Bahun 905 11.0 5.2 5.8
4. Dalit 400 4.8 3.5 1.3
5. Tarai Caste 186 2.3 0.8 1.4
6. Others 90 1.1 0.6 0.5
7. Unidentified 3,370 40.8 33.9 6.9

Total 8,265 100.0 68.0 34.0

Source : INSEC, Human Rights Year Book 2004, p. 135.

Among the total 10,681victims of insurgency during 1996-2004, 45.2 percent were political
activists (Table –7).  The second most affected occupation group were farmers (15.6%).
Policemen came next (11.0%), followed by commoners (5.0%).  Mortality level among civil
servants and army men came to about the same range (4.5%). The State killed list was topped
by political activists (64.1%) while the most killed by Maoists were policemen (31.6%).  Farmers
killed were in second high frequency among both State and Maoist victims.  Since indigenous
people are in minority among political activists and security forces, it is assumed that the
majority of  them were killed as farmers and commoners in the crossfire.

Table 7: Insurgency Victims by Occupation (Till 4 Dec. 2004)

1.  Political activists 4,481 64.1 358 9.7 4,839 45.2 Minority

2.  Farmers 1,130 16.2 540 14.6 1,670 15.6 Majority

3.  Police men 9 0.1 1,166 31.6 1,175 11.0 Minority

4.  Commoners 212 3.0 327 8.9 539 5.0 Majority

5.  Civil servants 34 0.4 451 12.2 485 4.5 Very few

6.  Army men 5 0.1 404 10.9 409 4.5 Very few

7.  Student 162 2.3 114 3.1 276 2.6 Minority

8.  Wage workers 97 1.4 45 1.2 142 1.3 Majority

9.  Teachers 52 0.7 74 2.0 126 1.2 Very few

10.  Businessmen 39 0.6 77 2.1 116 1.1 Very few

11.  Professional workers 10 0.1 17 0.4 27 0.3 Very few

12.  Dacoit/prisoners 1 0.0 6 0.2 7 0.1 Very few

 Unidentified 259 10.9 111 3.0 370 8.1 -

 Total 6,991 100.0 3,690 100.0 10,681 100.0

Source: INSEC file.

S.N. Occupation By

State

% By

Maoist

% Total

Proportion

o f

Indigenous

People

%
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9.   Gurung, 1999, pp. 13-18.
10.  John Mellor Associates & IIDS, 1995, p. xxiii.
11.  Garsony, 2003, p. 49.

V. EXPLORATION INTO NEXUS

The spatial pattern of conflict based on insurgency fatality shows high intensity in the west,
moderate in the east and low in the central section of  the country (Fig. 1).  One may explore if
such an insurgency pattern has any correspondence with the development level and population
concentration of the socially excluded.  There is no doubt that the insurgency has been fuelled
by poverty which has persisted in Nepal despite over five decades of development effort with
substantial external aid. That structural economic problems cannot be tackled through
ameliorative approaches is proven by the failure of  various integrated rural development
programmes (IRDP). Since mid-1970, 12 donors have implemented 16 IRDPs covering 41
districts of  Nepal9.  By mid-1990, nine of  these donors had expended over Rs. 2,776 million in
30 such districts.  Ironically, these efforts made no dent in rural poverty as indicated by the
high level of  insurgency in districts covered by Rapti, Bheri-Karnali, Seti, and Mahakali IRDPs.
On the reverse, districts of Lumbini and Gandaki zones without any IRDP had a low intensity
of  insurgency. Significantly, Manang and Mustang that also had no IRDPs experienced no
insurgency deaths.

Rapti Zone presents a telling case of  a development intervention with reverse consequence.
In 1976, Nepal banned marijuana export on the behest of Narcotics International.  The
compensation in return was a USAID rural development project for Rapti Zone of  five districts
considered the marijuana core area.  Between 1979 and 1996, the project went through two
phases and spent over US$ 60 million.  The objective was "to increase the measurable aspects
of quality of life, including income and production levels of families in the Rapti Zone". The
main project components included environment, forestry, infrastructure, income generation
and democratisation.  Its final evaluation report made the following observation10.

‘Perhaps the project's most outstanding achievement has been to help the governments (local)
develop institutions capable of  meeting community needs.  The Rapti Zone could continue its
role as a pioneer in this most vital element of democratization’ (Emphasis added).

The irony is that the Rapti Zone became the pioneer base area and also the heartland of the
Maoist movement.  Its four districts, Rolpa, Rukum, Dang, Salyan, recorded high to very high
levels of  mortality during the insurgency (Fig. 1). A recent investigation on Rapti Zone was
unable to diagnose the crucial factor with a non-committal statement: "The war began neither
because the project's activities were such a failure that local residents lost hope nor because its
activities were such a success that they raised expectations which were not later met"11. The fact
that the project area turned into the epicentre of insurgency proves that the basic problem of
rural poverty had not been resolved through trickle-down approach of  IRDP.
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On the economic aspect, one line of enquiry would be to compare the insurgency pattern with
poverty level across the country.  A recent report has estimated Nepal's human poverty index
(HPI) to be 39.6.12  Out of 75 districts, only 23 have a poverty level below this average (Annex
E).  Of  the ten districts with very high HPI, nine are in the west (Fig. 2).  They adjoin ten other
districts with high HPI and correspond to the area of  high insurgency (Fig. 1).  On the reverse,
the central section with medium to low HPI has low intensity of  insurgency.  The eastern
section, with a patchwork of  medium and high HPI, has medium to low insurgency.  Western
mountain, western hill, and central mountain rank high in HPI (Table 8).  Of  these, central
mountain seems an aberration with low insurgency.  Again, among regions of  low HPI,
Kathmandu Valley, central inner tarai, western tarai, the last one has fairly high insurgency.  It
is difficult to establish precise relationship between HPI and insurgency intensity since poverty
happens to be pervasive.

Table 8:  Human Poverty Index, 2001

Geographic Region Poverty Index
A. Mountain 48.5
   1. West 58.0
   2. Central 44.6
   3. East 42.9
B Hill 39.8
   4. West 52.0
   5. Central 38.2
   6. Kathmandu Valley 26.9
   7. East 42.2
C. Inner Tarai 40.3
   8. West 40.3
   9. Central 33.6
  10. East 44.2
D. Tarai 39.9
   11. West 38.1
   12. Central 39.3
   13. East 42.3

Nepal 39.6

Source: Annex E

Fig 2.

12 UNDP, 2004, pp. 145-146.
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The next exercise is to examine the distribution pattern of socially excluded population to seek
their link with the insurgency pattern. This has been devised into three components.  Janajati
only, Dalit only, and the two together.  The 8.3 million Janajati constitute 35.7 percent of  the
total population.  The geographic regions with sizable Janajati population are central hill, eastern
tarai and eastern hill (Table 9).  Their number peters out towards the west and western mountain
has the least.  More meaningful is their percentage of population at the district and regional
levels (Annex F).  Thus, they are in majority in six out of 13 regions and in insignificant
proportion in western mountain and hill (Table 9).

Table 9: Janajati & Dalit Population, 2001

At the district level, Janajati are majority in 30 districts, mostly in central and eastern section

(Fig. 3).  Two compact blocks with very low percentage of  Janajati population are 16 districts
of western highlands and 8 districts of eastern tarai.

A. Mountain 5.3 - 4.8 - 5.2 -

  1. West 0.3 3.8 3.1 11.8 1.0 15.6
  2. Central 0.7 78.8 0.1 4.4 0.5 83.3
  3. East 4.3 58.2 1.6 7.2 3.6 65.5
B Hill 48.6 - 39.1 - 46.2 -

  4. West 3.5 14.6 12.9 17.4 5.8 32.0
  5. Central 17.9 43.2 18.8 14.5 18.1 57.9
  6. Kathmandu 11.1 56.0 1.3 2.1 8.7 58.1

 Valley
  7. East 16.1 58.8 6.1 7.2 13.6 66.0
C. Inner Tarai 12.4 - 8.6 - 12.2 -

  8. West 3.5 38.5 4.2 15.0 3.7 53.5
  9. Central 5.9 56.3 2.1 6.4 4.9 62.6
 10. East 4.0 57.9 2.3 11.0 3.6 69.0
D. Tarai 32.8 - 47.4 - 36.4 -
  11. West 8.8 41.4 7.5 11.4 8.5 52.8

  12. Central 6.2 29.3 7.7 11.7 6.6 41.0
  13. East 17.8 21.8 32.2 12.7 21.4 34.6

Nepal 100.0 35.7 100.0 11.6 100.0 47.3

Source: Annex F,G & H.

S.N.
Geographic

Region

Janajati

% of total % of

region

% of total % of

region

Dalit Both

% of total % of

region
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Fig 3.

The census of 2001 reported 2.7 million or 11.6 percent of total population belonging to Dalit
castes.  Among geographic regions, eastern tarai alone has about one-third of  all Dalit population
(Table 9).  Next are western hill and central hill with 13 to 19 percent.  Central mountain, with
overwhelming Janajati population (Fig. 3), has the fewest Dalit.  As percentage of  regional
population, western hill and western inner tarai have a higher proportion of  Dalit (Table 9).
The districts with over one-fifth as Dalit population number nine in three pockets: five in
western hill, three in central hill, and one in eastern tarai (Fig. 4).  Most tarai and western and
central hill/mountain districts have above 10 percent as Dalit population (Annex G).  Eastern
mountain/hill districts have a low percentage of Dalit population.

The distribution pattern of Janajati and Dalit population is the outcome of their past migration
trajectory. Janajati people represent the Mongoloid group who entered Nepal from the east and

north. Therefore, they are most numerous in the east and central section of  the country (Fig.
3). On the other hand, Dalit constitute a section of Caucasoid (Khas) population that came
from Kumaon (west) and was later accentuated by Hindu migrants from the plain (south).
Thus, Dalit population is more numerous in the western section and the tarai (Fig. 4).
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Fig 4.

Fig5.
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According to the census 2001, the combined population of Janajati and Dalit comes to 10.9
million or 47.3 percent of Nepal's total population. According to geographical region, these
two socially excluded groups are fairly numerous in eastern tarai, central hill and eastern hill
(Table 9).  In terms of  their combined population as percent of  regional population, they are in
majority in nine out of  13 regions (Table 9).  At the district level, Janajati and Dalit constitute
a majority in 41 districts (Fig. 5). They are less than a quarter in nine western districts and three
in eastern tarai (Annex H).  The basic pattern of  Janajati including Dalit population conforms
closely to that of Janajati as the latter constitutes 75.6 percent of the two socially excluded
groups (Fig. 3 & 5).

The purpose of this paper is to explore the extent of relationship between the insurgency and
social inclusion.  The parametres included for comparison at the level of geographic regions
were insurgency death, Janajati population, Dalit population, Janajati and Dalit population as
socially excluded and also poverty index. The resultant exercise shows the following pattern
(Table 10):

Table 10: Ranking of  Insurgency, Socially Excluded, and Poverty

  Geographic Insurgency Janajati Dalit Janajati Human

           Region Death Population Population + Dalit Poverty Index

A.       Mountain

14. West VII XIII V XIII I

15. Central XIII I XII I III

16. East VIII III X IV VI

B. Hill

17. West I XII I XII II

18. Central II VII II VII X

19. Kathmandu XII VI XIII VI XIII

Valley

20. East IV II IX III VIII

C. Inner Tarai

21. West VI IX III VIII V

22. Central XI V XI V XII

23. East IX IV VIII II IV

D. Tarai

24. West V VIII VII IX XI

25. Central X X VI X IX

26. East III XI IV XI III

         Nepal

Source: Tables 5,8 & 9.
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(i) Insurgency-Janajati: The relationship is reverse at both extremes.  Western hill with

highest insurgency-related deaths has the second lowest proportion of Janajati

population, while central mountain, with lowest insurgency-related deaths, has the

highest proportion of Janajati.  Central tarai seems an exception, being ranked 10th

both in insurgency-related deaths and proportion of Janajati population.

(ii) Insurgency-Dalit : Three geographic regions show convergence and another three

near convergence.  The regions with high insurgency and significant Dalit population

are western hill and central hill.  Central tarai has low insurgency deaths and low

Dalit population. The regions with near convergence are eastern tarai, central tarai,

and central mountain.

(iii) Insurgencey-Janajati & Dalit : There is very little correspondence among the regions

in these two parametres except in central tarai, which ranks 10th both in insurgency
casualties and percentage of socially excluded population.  Apart from a close
correspondence in eastern hill, all other regions show a wide divergence in the
concerned parametres.

(iv) Insurgency-Poverty : Five geographical regions show close parity in these two
parameters: western hill of high incidence, western inner tarai of medium incidence,
and central tarai and Kathmandu Valley of  low incidence.

VI. CONCLUSION

Analysis of spatial patterns does not indicate any correlation between the density of socially
excluded population and intensity of  Maoist insurgency.  However, there is some evidence of
correspondence between the area of insurgency and poverty level.  By implication, since poverty

is also induced by social exclusion13, Janajati and Dalit groups have been directly engulfed in

the insurgency.  The Maoists have a vested interest in mobilising the socially excluded in their
class war as there are many areas of convergence between the Maoist agenda and that of
indigenous people.  This does not mean a virtual conjunction of these two contenders against

the State, which is semi-feudal for the Maoist and communal for the Janajati.  Despite this

objective difference, the radical struggle of  the Maoists is being reinforced by ethnic liberation
fronts while the civil movement of  Janajati has benefited from such identity formation that
had been long suppressed.

13  Gurung, 2003a.
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Annex A :  Major Occupations by Ethnicity/Caste, 2001

Upper caste 35.4 62.2 58.3 53.6 42.2 37.1 21.2 19.1

Middle caste 10.0 6.6 5.1 7.2 12.8 8.8 8.8 14.9

(Tarai only)

Dalit 11.9 1.6 1.3 3.9 4.0 10.9 20.3 22.6

Janajati 38.7 27.6 33.2 33.3 35.5 40.5 38.1 36.1

- Hill Janajati 23.6 10.7 10.3 14.4 14.3 28.6 18.1 16.5

- Newar/Thakali 7.5 13.8 20.8 12.7 16.8 5.0 8.7 4.8

- Tarai  Janajati 7.5 3.1 2.1 6.2 4.4 6.9 11.4 14.9

Muslim/Sikh 3.1 1.2 1.1 1.1 4.5 2.0 6.0 5.7

Others 0.9 0.8 1.1 0.9 1.1 0.7 1.3 1.5

All 100.0 100.0 100.0 100.0 100.0 100.0 100.0   100.0

Source: Acharya & others, 2004, Draft, Table 3.21.
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Annex B:  Maoist demand, February 1996

Underlined.  specific to indigenous people.

Nationalism (7) Political (13) Economic (13) Socio-cultural (7)

10. Republican constitution
11. End royal privileges
12. Civil authority over army
13. Repeal repressive

regulations
14. Release prisoners
15. End state terrorism
16. Enquiry on actions

against Maoists
17. Recognition to martyrs

and penalty to perpetrators
20. Ethnic autonomy
23. Freedom of speech
24. Freedom of thought
25. Regional devolution
26. Local governance

18. Secular state
19. Equality to women
20. End ethnic oppression
21. Abolish untouchability
22. Equality of languages
35. Access to education and
health services
40. Protection of the
disabled

6. End capital aggrandizement
7. Self-reliant economy

27. Land to the tiller
28. Nationalization of dubious
property
29. Employment generation
30. Set minimum wage
31. Resettle squatters

1. Abrogation of  1950 Treaty
2. Abrogation of Mahakali
Treaty
3. Border regulation
4. Discontinue Gurkha

recruitment
5. Introduce work permit

system
8. End cultural invasion
9. Stop imperial elements

(INGO)
32. Debt relief, credit provision
33. Cheap inputs, fair price for

agriculture products
36. Control price
37. Provide road, electricity,

water supply to rural areas
38. Promote cottage industries
39. Control corruption
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Annex C :  Maoist Initiatives on Ethnic Issues

1991: Adoption of  agenda on secular state and linguistic/ethnic equality.

November 1994: Formation of  Akhil Nepal Janajati Sangh (All Nepal Nationalities

Association)

July 1995: Adoption of   'Ethnic Policy in Nepal' (regional autonomy, equality of  all

languages, secular national ethnic academy, focus on uplift of  endangered

ethnics).

February 1996: Out of 40 demands, four addressed ethnic concerns (secular state,

equality of  languages, regional autonomy, end of  ethnic oppression).

January 1997: Adoption of  ethnic autonomy with the right of  self-determination.

August 1998: Establishment of Ethnic Department at central level.  United People's
Front dissolved and formation of  9 ethnic and 2 regional fronts.

February 2001: Emphasis on ethnic and regional fronts as the organisation basis of the
New People's Government.

May 2001: Formation of  United Revolutionary People's Council (URPC) and
proposition of nine autonomous regions (6 ethnic, 3 geographic); high
representation of ethnic fronts in District and Village committees of
People's Government.

Source: Sharma, 2002, pp. 13-17.
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Annex D: Janajati Population, 2001

Zone Region/District % Region/District %              Region/District %

 WEST        1,333,930    16.12 CENTRAL        3,453,108    41.74       EAST              3,485,513    42.13

 I. Western Mountain       26,780       0.32  II. Central Mountain     54,618       0.66  III. Eastern Mountain       352,818       4.26

1. Darchula                2,014       0.02    9. Mustang              11,648       0.14   12. Dolakha         81,351       0.98

2. Bajhang                   861       0.01   10. Manang                8,850       0.11   13. Solu-Khumbu         75,415       0.91

MOUNTAIN 3. Bajura                1,673       0.02   11. Rasuwa              34,120       0.41   14. Sankhuwa-Sava       102,577       1.24

434,216 4. Humla                6,820       0.08  V. Central Hill        1,478,102    17.87   15. Taplejung         93,475       1.13

5.20 5. Mugu                4,384       0.05   26. Myagdi              57,282       0.69  VII. Eastern Hill    1,328,209    16.06

6. Kalikot                   510       0.01   27. Baglung              88,458       1.07   42. Kabhre-Palanchok       213,368       2.58

7. Jumla                1,619       0.02   28. Gulmi              78,194       0.95   43. Sindhu-Palchok       169,794       2.05

8. Dolpo                8,899       0.11   29. Argha Khanchi              48,348       0.58   44. Ramechhap       123,330       1.49

IV. Western Hill           288,618       3.49   30. Palpa           157,452       1.90   45. Okhaldhunga         82,004       0.99

16. Baitadi                2,118       0.03   31. Syangja           119,990       1.45   46. Khotang       131,371       1.59

17. Dadheldhura                5,075       0.06   32. Parbat              31,582       0.38   47. Bhojpur       121,240       1.47

18. Doti                8,839       0.11   33. Kaski           133,848       1.62   48. Dhankuta       105,673       1.28

 HILL 19. Achham                2,885       0.03   34. Tanahu           173,736       2.10   49. Terhathum         60,630       0.73

4,015,997 20. Dailekh             27,321       0.33   35. Lamjung              90,153       1.09   50. Panchthar       140,622       1.70

48.50 21. Jajarkot             12,561       0.15   36. Gorkha           151,405       1.83   51. Ilam       180,177       2.18

22. Rukum             45,495       0.55   37. Dhading           183,673       2.22  X. Eastern Inner Tarai       328,863       3.98

23. Salyan             12,552       0.15   38. Nuwakot           163,981       1.98   56. Sindhuli       172,875       2.09

24. Rolpa             94,820       1.15  VI. Kathmandu Valley      921,068    11.13   57. Udayapur       155,988       1.89

25. Pyuthan             76,952       0.93   39. Kathmandu           559,727       6.77       XIII. Eastern Tarai    1,475,623    17.84

INNER TARAI  VIII. Western Inner Tarai    289,156       3.50   40. Lalitpur           211,473       2.56   65. Parsa         74,006       0.89

1,104,434 52. Surkhet             69,578       0.84   41.Bhaktapur           149,868       1.81   66. Bara       109,635       1.33

13.4 53. Dang-Deukhuri           219,578       2.65  IX. Central Inner Tarai      486,415       5.88   67. Rautahat         55,623       0.67

XI.  Western Tarai           729,376       8.82   54. Chitwan           221,566       2.68   68. Sarlahi         97,340       1.18

TARAI 58. Kanchanpur           108,218       1.31   55. Makwanpur           264,849       3.20   69. Mahotari         51,396       0.62

2,717,904 59. Kailali           302,432       3.66  XII. Central Tarai           512,905       6.20   70. Dhanusa         62,887       0.76

32.9 60. Bardiya           221,035       2.67   62. Kapilvastu              82,352       1.00   71. Siraha         65,107       0.79

61. Banke             97,691       1.18   63. Rupandehi           188,740       2.28   72. Saptari         98,902       1.20

     64. Nawalparasi           241,813       2.92   73. Sunsari       244,451       2.95

      74. Morang           354,620       4.29

    75. Jhapa          261,656       3.16

   NEPAL         8,272,551     100.00
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Annex E: Maoist Insurgency Casualty

13. II. 1996 to 4. XII 2004

     Zone Region/District  % Region/District           %         Region/District          %

WEST           5,684        53.22 CENTRAL         2,218     20.77         EAST                  2,779          26.02

                           I. Western Mountain               872           8.16       II. Central Mountain             26        0.24        III. Eastern Mountain    485           4.54

1. Darchula 50       0.47    9. Mustang -    12. Dolakha 168       1.57

2. Bajhang 81       0.76   10. Manang -    13. Solu-Khumbu 130       1.22

3. Bajura 127       1.19   11. Rasuwa 26 0.24   14. Sankhuwa-Sava 103       0.96

MOUNTAIN 4. Humla 28       0.26  V. Central Hill         1,628 15.24   15. Taplejung 84       0.79

 1,383 5. Mugu 38       0.36   26. Myagdi 210 1.97  VII. Eastern Hill 999       9.35

6. Kalikot 261       2.44   27. Baglung 109 1.02   42. Kabhre-Palanchok 158       1.48

7. Jumla 236       2.21   28. Gulmi 41 0.38   43. Sindhu-Palchok 169       1.58

8. Dolpo 51       0.48   29. Argha Khanchi 148 1.39   44. Ramechhap 116       1.09

IV. Western Hill 2,916    27.30   30. Palpa 72 0.67   45. Okhaldhunga 104       0.97

16. Baitadi 63       0.59   31. Syangja 84 0.79   46. Khotang 89       0.83

17. Dadheldhura 119       1.11   32. Parbat 33 0.31   47. Bhojpur 102       0.95

18. Doti 157       1.47   33. Kaski 85 0.80   48. Dhankuta 29       0.27

19. Achham 323       3.02   34. Tanahu 76 0.71   49. Terhathum 53       0.50

HILL 20. Dailekh 178       1.67   35. Lamjung 215 2.01   50. Panchthar 102       0.95

 5,544 21. Jajarkot 196       1.84   36. Gorkha 242 2.27   51. Ilam 77       0.72

22. Rukum 809       7.57   37. Dhading 171 1.60  X. Eastern Inner Tarai 263       2.46

23. Salyan 316       2.96   38. Nuwakot 142 1.33   56. Sindhuli 184       1.72

24. Rolpa 714       6.68  VI. Kathmandu Valley 131 1.23   57. Udayapur 79       0.74

25. Pyuthan 41       0.38   39. Kathmandu 65 0.61 XIII. Eastern Tarai 1,032       9.66

INNER TARAI    VIII. Western Inner Tarai 908       8.50   40. Lalitpur 52 0.49   65. Parsa 76       0.71

1,350 52. Surkhet 263       2.46   41.Bhaktapur 14 0.13   66. Bara 116       1.09

53. Dang-Deukhuri 645       6.04  IX. Central Inner Tarai 179 1.68   67. Rautahat 120       1.12

XI.  Western Tarai 988       9.25   54. Chitwan 104 0.97   68. Sarlahi 115       1.08

58. Kanchanpur 144       1.35   55. Makwanpur 75 0.70   69. Mahotari 48       0.45

TARAI 59. Kailali 320       3.00  XII. Central Tarai 254 2.38   70. Dhanusa 130       1.22

2,274 60. Bardiya 235       2.20   62. Kapilvastu 82 0.77   71. Siraha 143       1.34

61. Banke 289       2.71   63. Rupandehi 76 0.71   72. Saptari 38       0.36

     64. Nawalparasi 96 0.90   73. Sunsari 51       0.48

       74. Morang 124       1.16

        75. Jhapa 71       0.66

Source: INSEC records.          NEPAL 10,681 100.00
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Annex F: Human Poverty Index, 2001

     Zone Region/District          Index        Rank Region/District       Index         Rank        Region/District  Index        Rank

WEST                  CENTRAL EAST

                                 I. Western Mountain           58.0             II. Central Mountain           44.6        III. Eastern Mountain    42.9

1. Darchula 45.4               31    9. Mustang 41.5            43   12. Dolakha 44.0  34

2. Bajhang 59.9                4   10. Manang 37.9             55   13. Solu-Khumbu 45.8 29

3. Bajura 56.4                9   11. Rasuwa 54.5             10   14. Sankhuwa-Sava 43.5 37

MOUNTAIN 4. Humla 63.8 1  V. Central Hill        38.2   15. Taplejung 38.4 54

5. Mugu 61.1               3   26. Myagdi 40.3             48  VII. Eastern Hill 42.2

6. Kalikot 58.9               6   27. Baglung 35.7             57   42. Kabhre-Palanchok 33.5  66

7. Jumla 56.8               8   28. Gulmi 39.4             53   43. Sindhu-Palchok 51.1  16

8. Dolpo 61.9               2   29. Argha Khanchi 40.5             47   44. Ramechhap 53.4  13

IV. Western Hill 52.0   30. Palpa 33.0             67   45. Okhaldhunga 46.0 28

16. Baitadi 48.7             20   31. Syangja 35.3             59   46. Khotang 42.8 39

17. Dadheldhura 46.2             27   32. Parbat 35.5             58   47. Bhojpur 43.6  36

18. Doti 53.4             12   33. Kaski 24.9             75   48. Dhankuta 34.4 64

19. Achham 59.2              5   34. Tanahu 42.0             41   49. Terhathum 40.9 46

HILL 20. Dailekh 52.5             15   35. Lamjung 37.5             56   50. Panchthar 42.1  40

21. Jajarkot 57.2              7   36. Gorkha 41.2             42   51. Ilam 33.7  65

22. Rukum 53.7             11   37. Dhading 47.7             25  X. Eastern Inner Tarai 44.2

23. Salyan 48.2             23   38. Nuwakot 43.8             35   56. Sindhuli 48.3 22

24. Rolpa 53.1             14  VI. Kathmandu Valley 26.9   57. Udayapur 40.0  51

25. Pyuthan 47.9             24   39. Kathmandu 25.8             73 XIII. Eastern Tarai 42.3

INNER TARAI    VIII. Western Inner Tarai 43.0   40. Lalitpur 25.0             74   65. Parsa 44.4  33

52. Surkhet 44.6             32   41.Bhaktapur 29.9             70   66. Bara 45.5  30

53. Dang-Deukhuri 41.4             44  IX. Central Inner Tarai 33.6   67. Rautahat 51.0 17

XI.  Western Tarai 38.1   54. Chitwan 31.9             69   68. Sarlahi 48.9  19

58. Kanchanpur 35.2             61   55. Makwanpur 35.3             60   69. Mahotari 50.6 18

TARAI 59. Kailali 39.5             52  XII. Central Tarai 39.3   70. Dhanusa 41.4  45

60. Bardiya 43.2             38   62. Kapilvastu 48.5             21   71. Siraha 47.1 26

61. Banke 34.4             62   63. Rupandehi 29.2             71   72. Saptari 40.2 50

     64. Nawalparasi 40.2             40   73. Sunsari 32.2  68

       74. Morang 34.4  63

        75. Jhapa 29.2  72

Source: UNDP, NHDP 2004, Annex 2.1, Table 3,pp 145-146  NEPAL                                   39.6
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Annex G: Janajati Population, 2001

A s Percent of  District/Regional Popn.

     Zone Region/District  % Region/District  %  Region/District          %

     WEST CENTRAL         EAST

                                 I. Western Mountain 3.8             II. Central Mountain          78.8 III. Eastern Mountain         58.2

1. Darchula  1.7    9. Mustang 76.6 12. Dolakha 39.8

2. Bajhang           0.5   10. Manang 92.3 13. Solu-Khumbu    70.0

3. Bajura             1.5   11. Rasuwa 76.3 14. Sankhuwa-Sava 64.4

MOUNTAIN 4. Humla                                     16.8  V. Central Hill    43.2 15. Taplejung    69.4

31.4 5. Mugu                                      10.0   26. Myagdi 50.1                VII. Eastern Hill     58.8

6. Kalikot      0.5   27. Baglung 32.9  42. Kabhre-Palanchok       55.3

7. Jumla 1.8                  28. Gulmi 26.4  43. Sindhu-Palchok   55.5

8. Dolpo 30.1   29. Argha Khanchi 23.2  44. Ramechhap    58.1

IV. Western Hill 14.6   30. Palpa 58.6  45. Okhaldhunga  52.3

16. Baitadi 0.9   31. Syangja 37.8  46. Khotang   56.8

17. Dadheldhura 4.0   32. Parbat 20.0  47. Bhojpur 59.7

18. Doti 4.3   33. Kaski 35.2  48.Dhankuta     63.5

19. Achham 1.2   34. Tanahu 55.1  49. Terhathum     53.6

HILL 20. Dailekh 12.1   35. Lamjung 50.9  50. Panchthar   69.6

43.1 21. Jajarkot 9.3   36. Gorkha 52.5  51. Ilam     63.7

22. Rukum 24.1   37. Dhading 54.2               X. Eastern Inner Tarai 57.9

23. Salyan 5.9   38. Nuwakot 56.8  56. Sindhuli       61.8

24. Rolpa 45.2  VI. Kathmandu Valley 56.0  57. Udayapur  54.2

25. Pyuthan 36.2   39. Kathmandu 51.7               XIII. Eastern Tarai 21.8

INNER TARAI    VIII. Western Inner Tarai 38.5   40. Lalitpur 62.6   65. Parsa 14.9

50.6 52. Surkhet 24.1   41.Bhaktapur 66.5   66. Bara   19.6

53. Dang-Deukhuri 47.4  IX. Central Inner Tarai 56.3   67. Rautahat 10.2

XI.  Western Tarai 41.4   54. Chitwan 46.9   68. Sarlahi  15.3

58. Kanchanpur 28.6   55. Makwanpur 67.5   69. Mahotari   9.3

TARAI 59. Kailali 49.0  XII. Central Tarai 29.3   70. Dhanusa 9.4

26.4 60. Bardiya 57.8   62. Kapilvastu 17.1   71. Siraha   11.4

61. Banke 25.3   63. Rupandehi 26.6   72. Saptari 17.3

     64. Nawalparasi 43.0                      73. Sunsari     39.1

        74. Morang     42.1

        75. Jhapa 38.0

Source: Population Census, 2001                              NEPAL                            35.7
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Annex H: Dalit Population, 2001

As Present of District/Regional Popn.

     Zone Region/District  % Region/District      % Region/District      %

WEST CENTRAL EAST

                           I. Western Mountain 11.8 II. Central Mountain 4.4 III. Eastern Mountain 7.2

1. Darchula 8.4 9. Mustang 9.9  12. Dolakha 6.7

2. Bajhang 15.0 10. Manang 2.1  13. Solu-Khumbu 7.5

3. Bajura 19.4 11. Rasuwa 3.1 14. Sankhuwa-Sava 7.8

MOUNTAIN 4. Humla 11.4 V. Central Hill 14.5 15. Taplejung 7.1

 9.4 5. Mugu 13.9 26. Myagdi 22.0 VII. Eastern Hill 7.2

6. Kalikot 3.0 27. Baglung 22.5 42. Kabhre-Palanchok 5.8

7. Jumla 12.1 28. Gulmi 17.8 43. Sindhu-Palchok 6.6

8. Dolpo 6.0 29. Argha Khanchi 17.8 44. Ramechhap 8.1

IV. Western Hill 17.4 30. Palpa 11.2 45. Okhaldhunga 9.1

16. Baitadi 12.5 31. Syangja 13.5 46. Khotang 9.5

17. Dadheldhura 18.3 32. Parbat 19.6 47. Bhojpur 9.8

18. Doti 23.9 33. Kaski 14.8 48. Dhankuta 6.6

19. Achham 26.4 34. Tanahu 14.4 49. Terhathum 8.7

HILL 20. Dailekh 23.5 35. Lamjung 15.6 50. Panchthar 5.8

 11.2 21. Jajarkot 26.7 36. Gorkha 13.9 51. Ilam 5.3

22. Rukum 6.8 37. Dhading 10.2 X. Eastern Inner Tarai 11.0

23. Salyan 4.1 38. Nuwakot 6.4 56. Sindhuli 11.1

24. Rolpa 16.1  VI. Kathmandu Valley 2.1 57. Udayapur 11.0

25. Pyuthan 18.0 39. Kathmandu 2.1 XIII. Eastern Tarai 12.7

INNER TARAI  VIII. Western Inner Tarai 15.0 40. Lalitpur 2.4 65. Parsa 11.4

     10.5 52. Surkhet 21.4 41.Bhaktapur 2.1 66. Bara 11.2

53. Dang-Deukhuri 11.0 IX. Central Inner Tarai 6.4 67. Rautahat 13.1

XI.  Western Tarai 11.4 54. Chitwan 8.3 68. Sarlahi 13.0

58. Kanchanpur 13.6 55. Makwanpur 4.1 69. Mahotari 14.7

TARAI 59. Kailali 12.4 XII. Central Tarai 11.7 70. Dhanusa 15.7

12.3 60. Bardiya 8.9  62. Kapilvastu 12.8 71. Siraha 18.6

61. Banke 10.3 63. Rupandehi 10.8 72. Saptari 20.5

   64. Nawalparasi 12.0 73. Sunsari 10.5

     74. Morang 8.8

     75. Jhapa 5.3 

Source: Population Census, 2001               NEPAL 11.6
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Annex I: Janajati + DalitPopulation, 2001

As Present of Distric

     Zone Region/District  % Region/District       %       Region/District  %

WEST                  CENTRAL EAST

                           I. Western Mountain 15.6     II. Central Mountain                            83.3 III. Eastern Mountain    65.5

1. Darchula 10.0  9. Mustang 87.7    12. Dolakha 46.5

2. Bajhang 15.6 10. Manang 94.4    13. Solu-Khumbu 77.6

3. Bajura 20.9  11. Rasuwa 79.4   14. Sankhuwa-Sava 72.2

MOUNTAIN 4. Humla 29.2  V. Central Hill         57.9   15. Taplejung 76.5

5. Mugu 23.9   26. Myagdi 72.0  VII. Eastern Hill 66.0

6. Kalikot 3.5  27. Baglung 55.4   42. Kabhre-Palanchok 61.1

7. Jumla 13.9 28. Gulmi 44.1   43. Sindhu-Palchok 62.1

8. Dolpo 34.0 29. Argha Khanchi 38.6   44. Ramechhap 66.2

IV. Western Hill 32.0  30. Palpa 69.8   45. Okhaldhunga 61.5

16. Baitadi 12.4  31. Syangja 51.3   46. Khotang 66.3

17. Dadheldhura 22.3  32. Parbat 39.7   47. Bhojpur 69.5

18. Doti 28.1  33. Kaski 49.9   48. Dhankuta 70.1

19. Achham 27.6 34. Tanahu 69.5   49. Terhathum 62.3

HILL 20. Dailekh 35.6 35. Lamjung 66.4   50. Panchthar 75.4

21. Jajarkot 36.0 36. Gorkha 66.4   51. Ilam 69.1

22. Rukum 30.9 37. Dhading 64.5  X. Eastern Inner Tarai 69.0

23. Salyan 10.0 38. Nuwakot 63.2   56. Sindhuli 72.9

24. Rolpa 61.2 VI. Kathmandu Valley 58.1   57. Udayapur 65.2

25. Pyuthan 54.2 39. Kathmandu 53.8 XIII. Eastern Tarai 34.6

INNER TARAI    VIII. Western Inner Tarai 53.5 40. Lalitpur 65.0   65. Parsa 26.2

52. Surkhet 45.5 41.Bhaktapur 68.6   66. Bara 30.8

53. Dang-Deukhuri 58.4 IX. Central Inner Tarai 62.6   67. Rautahat 23.3

XI.  Western Tarai 52.8 54. Chitwan 55.2   68. Sarlahi 28.3

58. Kanchanpur 41.2 55. Makwanpur 71.6   69. Mahotari 24.0

TARAI 59. Kailali 61.5 XII. Central Tarai 41.0   70. Dhanusa 25.1

60. Bardiya 66.5  62. Kapilvastu 29.9   71. Siraha 30.0

61. Banke 35.6 63. Rupandehi 37.4   72. Saptari 38.2

  64. Nawalparasi 55.0   73. Sunsari 49.6

       74. Morang 50.9

        75. Jhapa 43.3

Source: Population Census, 2001 NEPAL 47.3

G
u
ru

n
g: So

cial E
xclu

sio
n

...



169

NHRC, Human Rights Violations and

Indigenous Nationalities

Kedar Prasad Poudyal

Acting Secretary

National Human Rights Commission

Surya Bahadur Deuja

Under Secretary

National Human Rights Commission



170

State Ministers Urba Datta Panta and Krishna Gopal Shrestha  with

Dr. Om Gurung (middle) during closing ceremony

Santhal men with traditional drums



171

Background

Nepal is a country with multi-ethnic, multi-lingual, multi-religious people and diverse cultures.

This vast diversity is the most unique feature of  Nepal as a country. Within this plethora of

diverse communities, there are 61 groups which have been classified as indigenous/ethnic

communities. Within the 61 indigenous /ethnic groups, there are groups with small populations,

such as the Bankariya, Kusunda, Chhierotan, Kushabadiya, Raute and Surel, as well as groups

with populations of  over one million, such as Magar, Tharu, Tamang, etc . Nevertheless, the

majority of  indigenous people and ethnic groups are weak and marginalized in terms of  economic

condition, social status, educational level and political involvement. The gap in their level of

development compared with the mainstream population is still very significant. In such a

situation, it is crucial for the country’s all-round development that each community and ethnic

group has the opportunity to progress in a balanced and appropriate manner. The special features

which make the ethnic groups distinct from other sections of society are an asset to the nation.
In turn, the equitable and sustainable development of the nation will only be possible through
the realization of  their specific needs and rights.

Nepal is presently party to more than 16 international instruments on human rights, but a vast
gap exists between these commitments on paper and their implementation in practice. Caste-
based (and by extension ethnicity-based) discrimination remains ingrained in Hindu-dominated
Nepalese society, despite legal provisions aimed at equality. Wealth and power are
disproportionately distributed to favor higher castes, restricting social mobility and the possibility
of intergenerational change.

The so-called “People’s War,” waged since 1996 through guerrilla tactics by the CPN-Maoist
Party, is causing continuing unrest in Nepal. Specifically, it has contributed to tensions in the
rural areas between minority ethnic groups and low castes and the upper caste peoples. People
most in need of  development assistance reside in the insurgency-affected districts.  However,

government programmes are largely unable to operate in these areas, thus fostering a vicious
cycle of disillusionment and resentment with the government by local communities in these
areas.

Human rights abuses on the part of Nepali authorities are engendered by the insurgency with
fundamental rights remaining in a state of  suspension in the name of  security. Several laws

including Terrorist and Destructive Activities (Prevention and Punishment) Ordinance allow
the security force to restrict movement and to summarily detain individuals, and grant the

security personnel de facto impunity to torture and arbitrarily killing of  suspects. On the other
hand, benefiting from the absence of  state machinery in many areas of  the country, Maoists

atrocities have increased on a large scale.
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As one of  the most vulnerable and disadvantaged groups in Nepali society, the issue of  minority

and indigenous peoples needs to be addressed urgently by the state. Against this background,

this paper presents the current situation of indigenous nationalities (Adivasi-Janajatis) of Nepal.

The paper aims to analyise constitutional provisions and international standards for the

protection of  these peoples.1 Furthermore, this paper will look into the development of  national

institutions in implementing human rights at the national level; the relationship between

discrimination against Janajatis and conflict, including patterns of abuse; the role of ILO

Convention 169 in securing social and economic rights of Janajatis, along with future strategies

and recommendations to increase representation of Janajatis issues in the work of NHRC.

Definition of “Minority” and “Indigenous Peoples”

In Nepal, different groups, such as academicians, politicians, bureaucrats, participants in

development programmes, and human rights advocates, contest the definition of sensitive
social and cultural concepts, such as “minority groups” or “indigenous peoples”.

Minority indicates a group numerically inferior to the rest of the population of a state in a non-
dominant-position whose members being nationals of the state, possess ethnic, religious and
linguistic characteristics (Sakesena 1995:252). The United Nations has also recognized the
problem of  defining the term "minority" in view of  the variety of  situations in which “minorities”
live. Some live together in well-defined areas, separated from the dominant part of the
population, while others are scattered throughout the national community. Some minorities’
base a strong sense of  collective identity on a well-remembered or recorded history, while
others retain only a fragmented notion of their common heritage. In certain cases, minorities
enjoy or have known a considerable degree of  autonomy. In others, there is no past history of
autonomy or self-government.

So what is the real picture vis-à-vis minority and majority groups in Nepal? There are various
types of interpretations: 1) All are minorities when we take population of caste/ethnicity as a
unit, since no group accounts more than 50 percent of the total population, 2) Hindus are
majority when we take religious population as a unit, since several censuses showed that Hindus
account for around 80 percent, 3) indigenous nationalities are in majority, when we aggregate
the population of several ethnic groups who originated in ancient Nepal (in contrast to Hindus
who migrated to Nepal at a later stage).  However, the figures in the national censuses have
been highly contested and many claim the census has systematically undermined the population
of  non-Hindu and non-Nepali speakers. Furthermore, as the above stated definition suggests,
the notion of minority is not merely demographic representation, but is also a sharing of power,

1 Annexed to this paper is a brief discussion on constitutional provisions relevant to indigenous and minorities.
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resources and services with respect to different groups. Therefore, by population, no group
enjoys a clear majority in Nepal. However, in terms of  political power, resources captured and
services enjoyed, hill Brahmin and Chhetri are in a dominant position. Therefore, by extension,
the other groups fall under the rubric of  minority status.

The following figure (Table No.1) shows the distribution of  population by religion:

Table 1: Population by Religion

 Total Hindu Bouddha Islam Kirat Jain Christian Shikh Bahai Others
 Nepal 22736934  18330121 2442520 954023 818106 4108 101976 5890 1211 78979

 % 100.00   80.62 10.74 4.20 3.60 0.02 0.45 0.03 0.01 0.35

Source: National Bureau of Statistics.

His Majesty's Government of Nepal has designated approximately 36.3 percent of the population

living in Nepal as Adivasi Janjatis or Indigenous Nationalities (see Annex 1, Table 2 ). The term,
today, includes 61 different cultural and linguistic groups specified in the National Foundation
for Development of Indigenous Nationalities (NFDIN) Act 2002. According to the Act, Adivasi

Janajatis are defined as "tribes or communities as mentioned in the schedule who have their
own mother tongue and traditional customs, distinct cultural identity, distinct social structure

and written or oral history of their own.”2

The Nepali state has only partly recognized the indigenous peoples of Nepal by identifying 61
of them as nationalities and according them recognition of their difference. However, the
state has defined the nationalities conservatively by calling them groups that face socioeconomic
and cultural backwardness, rather than recognizing them as ‘indigenous peoples’ per se.  Most
of these 'Nationalities' communities define themselves as indigenous peoples as well, and
indigenous peoples who may have been left out of the official classification, also define
themselves as 'Nationalities'. Social scientists believe that there are more indigenous peoples /
'Nationalities' communities than recognized by the state. An in depth anthropological-
sociological survey is necessary for ascertaining the true number of  such communities and
peoples. The aim of  this paper is not to get entangled in definitional issues, but rather to focus
on some of  the human rights issues pertaining to these specific groups of  Nepalese society.

International Human Rights Instruments
The developed concept of human rights launched by the UN in 1948 in its Universal Declaration
is mainly concerned with individual protection of rights, which has resulted in a somewhat
blurred approach to the protection of  minority and group rights. The following UN documents
contain provisions for regulating minority rights: Article 27 of the International Covenant on
Civil and Political Rights (ICCPR), Article 13 of  the International Covenant on Economic
Social and Cultural Rights (ICESCR), Article 5 of the UNESCO Declaration on Race and
Racial Prejudice, Article 5 of the UNESCO Convention against Discrimination in Education,

2 National Foundation for Development of Indigenous Nationalities (NFDIN) Act, 2002
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Article 11 of the Convention on the Prevention and Punishment of the Crime of Genocide,
Articles 2 and 4 of  the International Convention on the Elimination of  all forms of  Racial
Discrimination (ICERD), Article 30 of the Convention on the Rights of the Child (CRC) and
the Declaration of the Rights of Persons Belonging to National or Ethnic, Religious or Linguistic
Minorities.

Despite many provisions incorporated in international instruments of  human rights which
apply to all people, there is no single binding international instrument except the ILO Convention
No.169 which specifically protects the rights of  indigenous peoples. Convention No.169 requires
that positive measures are taken by states to protect the identity of its indigenous peoples and
the rights of its members to enjoy and develop their culture and language and to practice their
religion, in a community with the other members of  the group. In a democratic state committed
to human rights, the accommodation of existing diversity through the protection of the rights
of  minorities, including indigenous peoples, constitutes an important part of  policy and law.
Failure to achieve the appropriate balance may often be the source of inter-ethnic tensions and
conflicts.

Conflict and Janajatis
Armed conflict is not a new phenomenon in Nepal. The history of  Nepal has witnessed dozens
of  armed conflicts that have occurred at different times and places. Armed conflicts have been
fought over issues of  identity, origin, resources and power. Janajatis of  Nepal have been involved
in national and international conflicts in various ways.

During the First and Second World Wars, hundreds of  Gurkha soldiers were selected or
dispatched to assist the British; a large number of them either perished, disappeared, or were
severely wounded. The largest proportion of  soldiers were from Janajati groups. Recruitment
in foreign militaries continues to be predominently from Janajati communities and is one of the
issues raised by the Maoist movement.

There is a clear correlation between the ongoing Maoist conflict and poverty levels. The incidence
of  poverty and illiteracy is high among Janajatis (eg. Magar, Tamang, Tharu), Madheshis, and
Dalits – women from within these groups are particularly vulnerable. Unless conflicts in Nepal

are managed positively for the benefit of  society, they can turn violent, as neglected groups

become frustrated and embark on extreme measures.
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However, while most Dalits and Madeshis in Nepal can certainly be classified as disadvantaged,

there is considerable variation in the welfare status of  different Janajati groups. For example,

Janajati groups like the Gurungs, Limbus and Rais who traditionally went for service in the

Indian and or British army, have higher educational and income indicators than groups like the

Thakali and Sherpas who have done well in trading and other businesses. It is likely that if

these groups were removed from the tabulations in Table 2 below, the HDI indicators for other

Janajati groups would be considerably lower. More disadvantaged Janajati groups include, the

Tharu, Tamang and Kham Magars, who have large populations, in addition to 16 other smaller

groups.3

Table 2: Human Development by Caste and Ethnicity, 1996

Human Dev.Indicators Nepal Bahun Chhetri Newar Hill Madhise Hill Muslim  Other

              Janjatis Dalit

Life Expectancy (yrs) 55.0 60.8 56.3 62.2 53.0 58.4 50.3 48.7 54.4

Adult Literacy (%) 36.7 58.0 42.0 54.8 35.2 27.5 23.8 22.1 27.6

Mean yrs Schooling 2.3 4.7 2.8 4.4 2.0 1.7 1.2 1.4 1.9

Per Capita Income (NR) 7673 9921 7744 11953 6607 6911 4940 6336 7312

HDI Indices

Life Expectancy Index 0.500 0.597 0.522 0.620 0.467 0.557 0.422 0.395 0.490

EducationalAttainment Index 0.295 0.490 0.342 0.462 0.280 0.221 0.186 0.178 0.226

Income Index 0.179 0.237 0.181 0.289 0.152 0.160 0.110 0.145 0.170

Human Dev. Index 0.325 0.441 0.348 0.457 0.299 0.313 0.239 0.239 0.295

Ratio of National HDI 100 135.9 107.3 140.7 92.2 96.3 73.6 73.7 90.9

Source: "A Strategy to Empower Nepal's Disadvantaged Groups", Document 1,

Page 7 (based on data of the Nepal Human Development Report, NESAC, 1999.

Ongoing armed conflict and its impact on Janajatis

The ongoing violent insurgency has affected thousands of  Janajatis. Coercion and suspicion
from both sides of the conflict often make indigenous peoples particularly vulnerable situations

(Mabuhang 2004). Some analysts perceive the Maoist insurgency as an important catalyst for
asserting indigenous peoples' rights, while others point out that indigenous peoples are threatened
and negatively affected more than other groups.

3 Another manifestation of exclusion of Janjati and Dalits is seen in the increasing popularity

of other religions, such as Christianity and Buddhism across the caste and ethnic groups. Furthermore,
indigenous people who traditionally held animistic beliefs are reviving their social cultural identity by pursuing
their ancient traditions and stating their distinct religions, such  as Kirat, Tantric, Prakrit, Bon  etc.
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Since the outbreak of  the so-called "Peoples War" in 1996, more than 10,000 people have

been killed. Studies show that indigenous nationalities number 33 to 34 percent of those killed

by both the state (army and police) and by Maoist insurgents. As compared to other groups

(Brahmins, Chhetris, Newars, etc.) they are among the worst affected communities. One reason

why the death toll is high among the indigenous groups is that the Maoist cadres have recruited

a large number of indigenous peoples (and the movement's stronghold is located in the areas

of  the country where indigenous peoples' constitute the majority). For this reason, security

forces often suspect Janajatis as being Maoist sympathizers. This tendency is exacerbated by

stereotypes which label Janajatis as ‘anti-national’ or promote the idea that the strength and

sustenance of  the Maoists so-called “people’s war” resides in the martial spirit of  the Janajati.

The following table shows the status of  different groups of  people killed in the current armed

conflict:

Table No: 3 Number of  Victims Killed by the State and Maoist

Caste/Ethniticity Total PeopleKilled By State(%) By Maoist( %) Total(%)

Adivasi/Janajati 1763 13.78 7.55 21.33
Chhetri/Thakuri 1551 8.19 10.57 18.76
Bahun 905 5.2 5.75 18.76
Dalit 400 3.53 1.31 4.84
Terai Caste 186 0.83 1.42 2.25
Others 90 0.57 0.52 1.09
Not identified 3370 33.88 6.9   40.78
Total 8265 65.98 34.02  100

Source: INSEC, (13Feb-31Dec-2003)

By the end of  December 2003, a total of  8,265 (Table No.3) people were killed in 8 years of
armed struggle.  From this total number of  killings, 65.9 percent of  the victims have been shot

dead by the government forces alone. In the greatest number of killings, 21.3 percent people

who were killed by either side are from Janajati groups . Similarly, the incidents of  forced
disappearance, abduction and torture have been increasing due to the internal conflict. The
pattern of disappearance and abduction according to the complaints registered in the NHRC shows

that number of  Janajati victims is higher than Brahmin and Chhetri victims (See Table 4 below).

The Maoists on their side are responsible for a large number of killings of Brahmins and Chhetris,

while state forces have caused fewer deaths among these groups. In the beginning, when Maoists
took action against the landlords, political leaders or rich people, their main targets were

Brahmins and Chhetirs, since these groups usually have a monopoly of  power and resources.
The practice of  untouchability by high castes was another target of  Maoist ideology and served

to justify violence against high caste groups.
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The overall picture indicates that the insurgency movement taking place in Nepal is conditioned

by age-old and enduring, social and political instability. The elites comprising Brahmins, Chhetris

and Thakuris not only continue to monopolize power, resources and services, but often protect

their monopoly by total disregard for the poor. Grievances of  the excluded indigenous ethnic

groups, Dalits and women have added to the conflict in significant ways (Tamang 2004). The

predominance of certain groups across social, political and economic sectors has bred strong

feeling of deprivation, as the marginalized people, especially ethnic groups strongly believe

that they have been excluded from opportunities and resources of the state4. The Maoists have

tactically raised expectations of  Janajatis by offering ideas like, right to self-determination,

linguistic equality and freedom, proportional representation, federal government and non-

discrimination and autonomy. One of  the main strategies of  the Maoists is to mobilize and

capitalize ethnic frustration and aspirations. Under this strategy Maoists have created several

ethnic fronts.

NATIONAL INITIATIVES

Table No 4: Number of  Abducted and Disappeared from State and Maoists by caste

Source: NHRC Disapppearance Unit(based upon the case of disappearance registered in the NHRC),2004

4 For example, the Magar, who collectively constitute about 7.2 percent of  the country’s population, are the largest

ethnic Janajatis group and are thought to be the direct descendents of the legendary Gurkha warriors. It is widely
perceived that the strength and sustenance of  the Maoist’s so called “ People’s War” chiefly resides in the martial
spirit of the ethnic Janajati who have a significant share in the Maoist movement, together with the Madheshi,
Dalit, non-Hindus and women. Moreover, the engagement of  ex-Gurkhas in the people’s war has been highly
advantageous to the Maoists.
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Poudyal and Deuja: NHRC, Human rights violations...



178

Government Initiatives
His majesty’s government of  Nepal has made considerable efforts to address the issues of

poverty and socio-economic marginalization of  indigenous groups. Activities to improve the

socio-economic status of  Janjatis have also been incorporated into the Ninth and Tenth

'Five Year' plans. The of  the  main objectives of  the Tenth Pan is to provide development

opportunities by empowering disadvantaged groups, including Janajatis who are unable to

participate actively in the development mainstream.

With the restoration of democracy in 1990, efforts were made to assist Janajati groups in their

economic and social development and to voice their concerns. The number of  civil society

groups dedicated to welfare, advocacy and political action on behalf of both groups has grown

exponentially. In response to the demands of  these groups, the government established a Dalit

Development Commission during the Ninth Plan. Similarly a National Janajati Development

Committee was established in 1997.

In the last 10 years of  efforts, the state introduced the National Foundation for Development
of Indigenous Nationalities Act, which recognizes 61 groups as Indigenous Nationalities
(see Annex: 1, Table 2). Under this Act, the government established the National Foundation

for the Development of Indigenous Nationalities (NFDIN) in 2002. NFDIN is a
semi-autonomous body with a mandate to reduce inequalities and protect and promote the
culture of  the Nepal’s ethnic indigenous nationalities.

The National Human Rights Action Plan (NHRAP) calls for the enactment and
reinforcement of  laws to protect and safeguard equal rights of  indigenous peoples in conformity
with international human rights norms and standards, including Convention 169.6

However, these policies and measures still suffer from under-funding and lack of

implementation. The failure of past efforts to improve the status of indigenous and low caste
groups is also acknowledged in the Tenth Plan.

Constitutional Protection

The Constitution of the Kingdom of Nepal (1990) guarantees the fundamental rights of the
people and incorporates some provisions which are of relevance to indigenous peoples and
minorities, particularly the right to equality and non-discrimination (See Annex 2 for details of

relevant provisions). However, although the Constitution guarantees the right to equality by

stating that the state shall not discriminate against citizens on the basis of religion, color, sex,
caste, ethnicity or belief (Article 11.3), these constitutional rights are negated by the designation
of  Nepal as a Hindu Kingdom (Article 4.1). Furthermore, a clause in the civil code, amended

in 1992, also states that the 'traditional practices' at religious places shall not be considered as

discriminatory. The rights guaranteed by the Constitution and laws are often not implemented
according to the spirit of  those laws.
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The National Human Rights Commission
The National Human Rights Commission of Nepal has a broad mandate of human rights
protection and promotion under the Human Rights Commission Act, 1997. This Act gives
special power to the Commission to investigate cases of  human rights violations. As an
independent and autonomous national institution, the NHRC can make strong recommendations
to the government. The NHRC has been monitoring the overall human rights situation in
Nepal and also monitors the human rights situation in 68 districts. The NHRC has also
documented cases of violation of economic, social and cultural rights of the people, in addition
to violations of  civil and political rights. Furthermore, the NHRC has been analyzing trends in
human rights violations and abuses by the conflicting parties.

Under its strategic plan 2004-2008 (formulated with the mission of  developing human rights
culture in Nepal5), the NHRC has included a programme of  intervention to recommend HMG-
N to ratify international human rights instruments, so far not ratified by Nepal. With regard to
indigenous peoples issues, the NHRC has been working to develop future strategies to increase
representation of  Janajatis issues in the work of  the NHRC. Similarly, the NHRC has been
undertaking a legislative review of the Constitution and existing acts, focusing on equality and
non-discrimination issues, with special attention to the issues affecting indigenous people.
In accordance with the findings of  the review, the NHRC will lobby for necessary amendments
of the same.

In addition to these activities, the NHRC can play important role at the national level in
addressing the issues of Janajatis as follows:

a. Protection of the rights of  Janajatis under the mandate of the Human Rights Commission
Act, 1997

b. Incorporating the issue of minorities and indigenous peoples in its promotion of
educational and information programmes

c. Incorporating the issue of minorities and indigenous peoples in its review of existing
laws, administrative acts, draft bills and other proposals to ensure that they are consistent
with international human rights instruments

d. Providing technical advice or undertaking surveys on the status of  Janajatis
e. Monitoring compliance with specific rights recognized under major human rights treaties

and providing reports there on to public authorities and civil society
f. Integrate human rights monitoring activities with the situation of Janajatis
g. Examine complaints alleging infringements of economic, social and cultural rights of

Janajatis.
h. Working collaboratively with government agencies, NGOs and civil society working

for the rights of minorities and indigenous peoples

5 Strategies outlined include: the revision and amendment of  existing laws and where necessary,

the formulation of new laws; awareness raising; institutional capacity building; social mobilization and training
on indigenous issues (NHRAP ,Chapter 8)
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The NHRC has been working hard to draw the attention of the conflicting parties to respect
the human rights and humanitarian law. The NHRC has already submitted the draft Human

Rights Accord and Minimum Steps to be taken for the protection and promotion of the
human rights in the country. The NHRC has also conducted research on the overall human
rights situation of  the country, in which a chapter on the status of  Janajatis has also been
incorporated.

Challenges
While, the NHRC has always expressed its commitment to non-discrimination, dignity, equality and
justice of all people, it must be recognised that the whole country is under immense stress due to the
prevailing conflict. The National Human Rights Commission, which is a small statutory organization
with the responsibility to protect and promote human rights, has also been pre-occupied with manifold
challenges due to the prevalent situation since its creation in the year 2000.

Therefore, the major challenge for the NHRC has been the deteriorating human rights situation
in the country due to the armed conflict. A limited number of  staff  and inadequate budget for
its operation have been two major obstacles. There are many challenges faced by NHRC in
addressing Janajati issues including lack of specialized knowledge of these issues and poor
representation of Janajatis in the Commission. Despite these challenges, the NHRC has been
working for the preparation and implementation of a Joint Plan of Action with the National
Women’s Commission, National Dalit Commission and the National Foundation for the
Development of  Indigenous Nationalities.

Civil Society Initiatives
The non-governmental sectors have been playing a positive role in advocating the rights of
minorities and indigenous peoples of Nepal. Nepal Federation of Indigenous Nationalities

(NEFIN), an umbrella organization comprising of more than 48 indigenous peoples
organizations, has worked hard to bring indigenous peoples’ issues firmly on the national political
agenda, in their quest to secure real recognition of indigenous peoples rights in Nepal.

RECOMMENDATIONS:

The problems of the minorities and indigenous communities are multi-faceted and as a result,
there is no uniform way of  addressing these problems. The following are some suggested
recommendations on the basis of this review:

1.  Constitutional and Legal Reforms:

The contradictory and discriminatory provisions in the existing Constitution of Nepal, 1990,
should be amended in such a way to guarantee the full set of rights to indigenous peoples and
minorities.

Poudyal and Deuja: NHRC, Human rights violations...



181

2. Ratification of ILO Convention 169

Convention No 169 is the foremost international legal instrument which deals specifically

with the rights of indigenous and tribal peoples, and whose influence extends beyond the

number of  actual ratifications. The State should ratify ILO Convention (No.169). The ILO

should be supported in it's work on the rights of the indigenous peoples in Nepal.

3. Effective Autonomy to Indigenous Peoples:

The State should ensure democratic devolution and the right to self-determination and establish

a mechanism for effective autonomy to indigenous peoples through participatory and

consultative approaches. Similarly, the state should ensure representation of  the indigenous

community and their institutions in the processes of peace talks, roundtable conference and

the creation of national government.

4. Equitable and Inclusive Representation and Participation in all Sectors:

There should be equitable representation of all caste and ethnic groups in different sectors
including bureaucracy, governance, civil society and national policy level.

5. Ensure Rights over Land and Natural Resources:

The State should review the prevailing acts related to land administration, forest, national
parks and wildlife conservation areas, in order to protect the rights of  the indigenous peoples
and minorities over their land and natural resources.

6. Positive Discrimination:

It is highly recommended that the government bring protective measures for Janajatis by
formulating appropriate laws. The state should include affirmative actions or positive
discrimination in the spheres of education, employment etc, in order to close the gap between

the different communities.The State should make arrangements for compensation and provision
of appropriate treatment to Janjatis, Dalits, women, children and others killed, injured and
disappeared during the course of  the armed conflict.

7. Peaceful Transformation of  Armed Conflict:

The State should initiate talks on political, social, economic and cultural issues by putting the
voice of the people first. There should be immediate dialogue between the State and CPN

(Maoist) for the peaceful transformation of  the current armed conflict into stable and lasting

peace. The parties to the conflict should ensure the participation of Janajatis, among other
excluded groups, in peace building process. The conflicting parties should sign the Human

Rights Accord and express their commitment to respect human rights and humanitarian law.
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Annex 1.

Table 1: PROPORTION OF POPULATION BY CASTE AND ETHNIC GROUPS

S.No. Caste/Ethnicity TOTAL % Caste/Ethnicity TOTAL %

1 Chhetri 3593496 15.8 52 Jhagar/Dhagar 41764 0.2

2 Brahman-Hill 2896477 12.7 53 Bantar 35539 0.2

3 Magar 1622421 7.1 54 Barae 35434 0.2

4 Tharu 1533879 6.7 55 Kahar 34531 0.2

5 Tamang 1282304 5.6 56 Gangai 31318 0.1

6 Newar 1245232 5.5 57 Lodha 247381 0.1

7 Muslim 971056 4.3 58 Rajbhar 24263 0.1

8 Kami 895954 3.9 59 Thami 22999 0.1

9 Yadav 895423 3.9 60 Dhimal 19537 0.1

10 Rai 635151 2.8 61 Bhote 19261 0.1

11 Gurung 543571 2.4 62 Bing/Binda 18720 0.1

12 Damai/Dholi 390305 1.7 63 Bhediyar/Gaderi 17729 0.1

13 Limbu 359379 1.6 64 Nurang 17522 0.1

14 Thakuri 334120 1.5 65 Yakkha 17003 0.1

15 Sarki 318989 1.4 66 Darai 14859 0.1

16 Tell 304530 1.3 67 Tajpuriya 13250 0.1

17 Chamar/Harijan/Ram 269661 1.2 68 Thakali 12973 0.1

18 Koiri 251274 1.1 69 Chidimar 12296 0.1

19 Kurmi 212842 0.9 70 Pahari 11505 0.1

20 Sanyasi 199127 0.9 71 Mali 11390 0.1

21 Dhanuk 188150 0.8 72 Bangali 9860 0.0

22 Musahar 172434 0.8 73 Chhantel 9814 0.0

23 Dusadh/Paswan/Pasi 158525 0.7 74 Dom 8931 0.0

24 Sherpa 154525 0.7 75 Kamar 8761 0.0

25 Sonar 145088 0/6 76 Bote 7969 0.0

26 Kewat 136953 0.6 77 Brahmu/Baramu 7383 0.0

27 Brahman-Tarai 134496 0.6 78 Gaine 5887 0.0

28 Banuya 126971 0.6 79 Jirel 5316 0.0

29 Gharti/Bhujel 117568 0.5 80 Adibasi/Janajati 5259 0.0

30 Mallah 115986 0.5 81 Dura 5169 0.0

31 Kalwar 115606 0.5 82 Churaute 4893 0.0

32 Kumal 99389 0.4 83 Badi 4442 0.0

33 Hajam/Thakur 98169 0.4 84 Mache 3763 0.0

34 Kanu 95826 0.4 85 Lepcha 3660 0.0

35 Rajbansi 95812 0.4 86 Halkhor 3621 0.0

36 Sunuwar 95254 0.4 87 Punjabi/Sikh 3054 0.0

37 Sudhi 89846 0.4 88 Kisan 2876 0.0

38 Lohar 82637 0.4 89 Raji 2399 0.0

39 Tatma 76512 0.3 90 Byangsi 2103 0.0

40 Khatwe 74972 0.3 91 Hayu 1821 0.0

41 Dhobi 73412 0.3 92 Koche 1429 0.0

42 Majhi 72614 0.3 93 Dhunia 1231 0.0

43 Nuniya 66872 0.3 94 Walung 1148 0.0

44 Kumhar 54412 0.2 95 Jaine 1015 0.0

45 Danuwar 5322 0.0 96 Munda 660 0.0

46 Chepang(Praja) 52237 0.2 97 Raute 658 0.0

47 Haluwai 50583 0.2 98 Yehlmo 579 0.0

48 Rajput 48454 0.2 99 Kuswadiya/Patharkatta 552 0.0

49 Kayastha 46071 0.2 100 Kusunda 164 0.0

50 Badhae 45975 0.2 101 Unidentified Dalit 173401 0.8

51 Marwadi 43971 0.2 102 Unidentified Caste 231641 1.0
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Table 2: INDIGENOUS NATIONALITIES OF NEPAL

MOUNTAIN HILL

Bara Gaunle Mugali Bankaria Lepcha

Bhutia Sherpa Baramo Limbu

Byansi Siyar Bhujel Gharti Magar

Chhairotan Tangbe Chepang Newar

Dolpo Thakali Chhantyal Pahari

Larke Thudam Dura Phree

Lhomi (Shingsawa) Tingaungle Gurung Rai

Lhopa Thakali Hayu Sunuwar

Marpali Topkegola Hyolmo Surel

Wallung Jirel Tamang
Kushbadia Thami
Kusunda Yakkha

INNER TERAI TERAI

Bote Majhi Dhanuk(Rajbanshi) Meche
Danuwar Raji Dhimal Rajbanshi(Koch)
Darai Raute Gangai Satar/Santhal
Kumal Jhangad Kisan TajpuriaTharu

Source: National Foundation for Development of Indigenous Nationalities Act 2002.

Table 3: Indigenous Nationalities Population by Eco-zones

Indigenous Population % Indigenous Population   %

Groups Groups

Mountain 190,107 0.82 Inner Terai 251,117 1.11

1   Sherpa 154,622 0.68 26    Kumal 99,389 0.44
2   Bhote 19,261 0.08 27    Majhi 72,614 0.32

3   Thakali 12,973 0.06 28    Danuwar 53,229 0.23

4   Byangsi 2,103 0.01 29    Darai 14,859 0.07
5   Walung 1,148 0.01 30    Bote 7,960 0.04

31    Raji 2,399 0.01

32   Raute 658 0
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Annex-2

CONSTITUTIONAL PROTECTION

The Constitution of the Kingdom of Nepal has guaranteed the fundamental rights of the people and it

has   incorporated some provisions for the protection of  the Indigenous peoples and the minorities.

Some of the provisions related to the Indigenous peoples and the minorities are as follows:

Art. 2.”Having common aspirations and united by a bond of allegiance to national independence and

the integrity of Nepal, the Nepalese people, irrespective of religion, race, caste or tribe, collectively

constitute the nation.”

Art.4 (1): Nepal is a multiethnic, multilingual, democratic, independent, indivisible, sovereign, Hindu and

Constitutional Monarchial Kingdom”

Art. 6. (1) “The Nepali language in the Devnagari script is the language of the nation of Nepal. The

Nepali language shall be the official language”

(2)” All the languages spoken as the mother tongue in the various parts of Nepal are the national

languages of Nepal.”

Art.11 (1) “ All citizens shall be equal before the law. No person shall be denied the equal protection of

the laws.”

(2) “No discrimination shall be made against any citizen in the application of general laws on grounds

of religion, race, sex, caste, tribe or ideological convictions or any of these”.

(3) “ The state shall not discriminate among citizens on grounds of religion, race, sex, caste, tribe, or

ideological conviction or any of these. Provided that special provisions may be made by law for the

protection and advancement of  the interests of…those who belong to a class which is economically,

socially or educationally backward.”

(4) “No person shall, on the basis of caste, be discriminated against as touchable, be denied access to

many public place, or be deprived of  the use of  public utilities. Any contravention of  this provision shall

be punished by law.”

Art. 19(1) “ Every person shall have the freedom to profess and practice his own religions handed

down to him from ancient times, having due regard to traditional practices, provided that no person

shall be entitled to convert another person from one religion to another.”

Art. 26(2): “The State shall, while maintaining the cultural diversity of  the country, pursue a policy of

strengthening the national unity by promoting healthy and cordial social relations amongst the various

religions, castes, tribes, communities and linguistic groups, and by helping in the promotion of their

languages, literatures, scripts, arts and cultures.”
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INTRODUCTION

“Nepal is rapidly descending towards a failed state syndrome. There are eerie similarities between Nepal

2004 and Cambodia in 1974. Let's hope that what happened in Cambodia in 1975 will not happen in

Nepal.”

This is not merely a meaningless comparison, but the political analysis of Kul Chandra Gautam,

the Assistant General Secretary of  the UN. In his own words, “As in Cambodia 1974, the Government

of  Nepal controls the capital city and major provincial towns, while much of  the rest of  the country is either

a lawless no-man's land or under the control or influence of the Maoist rebels....” [Cambodia 1974,

Nepal 2004 – How to Avoid Nepal's Descent Towards a Failed State? – Kul C. Gautam – 5

April 2004]

While on the one hand, this analyisis depicts a realistic picture of Nepal becoming a ‘failed’
and ‘stateless’ state, on the other hand, it points to the existence of two states in Nepal at the
current time. In other words: the ‘old regime’ and the ‘new regime’. However, the prevailing
situation does not allow formal geographical demarcation of  the areas controlled by each of
the two states. Furthermore, it is not yet time to formally classify the two political constituents
and distinguish the citizens as belonging to this or that side of  the border. What is clear in the
present reality is that violent conflict is ensuing between two armed forces and Nepali people
are directly victimized.

Impacts of  violent conflict

The ‘people’s war’, initiated by the Communist Party of  Nepal (Maoist) from Rolpa and Rukum
since February 13, 1996, has now spread across and affected the length and breadth of  the
State. To date, the rebels claim they have control over eighty percent of  the area of  the Kingdom.
No citizen, regardless of their caste, class, ethnic group or profression, escape the impact of

‘people’s war’. Major direct impacts include the following:

Impact and damage on economic and physical sector

� Violent conflict and resulting population movement have created an environment

of  terror in educational institutions. The education sector is the first victim of  the

frequently called bandhs (strikes). The UN’s ‘Millennium Development Goal’ of
‘Education For All’ by 2015 will not be reached.

� As a result of  escalating violent conflict, the armed forces of  both the state and

the rebels are using physical infrastructure of  educational institutions, particularly

in the rural areas, for military gains.
� As a result of illegal 'group abduction' of teachers and students and pressure exerted

on them to enroll in the people’s army, many are abandoning their villages, which

in turn violates children’s right to education.
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� On the one hand, teachers are compelled to pay levy and tax to the rebels on a

monthly basis to be allowed to live in relative security in their respective localities,

while on the other, given their extension of economic support, the security forces

harass the teachers, accusing them of  joining hands with the rebels.

� The strategic campaign to destroy physical infrastructure continued by the rebels

has not only damaged national property worth billions, but has also obstructed

overall development activities in the country.

� Much of  industry, professional institutions and commercial firms are compelled to

pay a stipulated amount of  cash to the rebels at regular intervals. Inability to pay

can lead to physical violence. By the same token, the security personnel belonging

to the state are also collecting monetary assistance from businessmen and

industrialists (in an undeclared manner) on the pretext of  security.

� Due to regular bandhs and strikes and the lack of a favorable security situation,

workers are devoid of  the right to employment opportunities. Innumerable
dependent family members are also indirectly affected in this climate.

� Owing to regular bandhs citizens are devoid of the right to freedom of movement.
� As health posts are closed in most of the areas affected by violent conflict, people

of these regions are denied the right to medical treatment.
� Projects and NGOs running under donor agencies have been asked to register

with the rebels and pay regular taxes, if they refuse, such offices and projects are
asked to close down. Consequently, a number of  donor agencies have closed down
their activities and withdrawn from the affected areas.

� Due to the defensive strategy of  the rebels and counter-offensive of  the security
personnel and the excessive use of gunpowder and bombings have destroyed forests
and negatively impacted the natural environment.

Impact and damage on humanitarian sector

� Owing to escalating violent conflict, large numbers of people have been displaced
from their homeland. Those forced to migrate to district headquarters or the capital

total more than 40,000, while more than 300,000 have crossed the southern border.

� Along with the rise in the number of displaced, there has been a marked increase
in human movement and trafficking of women.

� The violent conflict has orphaned, widowed and handicapped many.

� The culture of  war, violence and brutality has created a breeding ground for revenge.

Conversly, the impact of  fear, terror and insecurity as a result of  the mental trauma
people have suffered has given rise to feelings of  pessimism and hopelessness.

� The violent conflict has so far killed about 10,884 Nepali people.

Malla : Indigenous Peoples' Perspective.....



190

Impact and damage on political and human rights sector

� The fundamental right of citizens to live in freedom, free from fear, has been
directly violated by both parties to the conflict. Security personnel, under the pretext
of  ‘encounters’, have increased unlawful killings of  citizens. In the same manner,
the rebels under the pretext of  ‘people’s campaign’ have been issuing death sentences
with the allegation of  ‘informer’ and ‘enemy of  people’s war’.

� Nepal currently stands as the frontrunner in the list of  states that have unlawfully
detained and abducted citizens. The rebels have increased acts of  intimidation,
fear and terror, accompanied by a physical campaign against groups or individuals
who do not conform to their ideology.

� Both the state and the rebels have increased killing, abduction and detention of
media personnel.

� By enforcing legal provisions such as the Terrorist and Disruptive Activities (Control
and Punishment) Ordinance 2061, the state has further challenged the fundamental
rights of  the citizens against the norms and values of  the Constitution.

� Elected parliament has been dissolved due to the violent conflict. The King has
initiated a regressive campaign by assuming a monopoly of political power through
the royal move of October 4, 2002.

� Owing to heightened differences and divisions amongst the constitutional forces,
political parties are becoming increasingly weak and ineffective.

� Quick succession of governments has not only severerly diluted the political sphere,
but also created a climate of confusion.

� The escalation of violent conflict has weakened nationalism, allowing foreign
powers to openly interfere in internal matters.

Impact on security sector

Amount stipulated for security expenses (in Nepali Rupees - Rs. 000.00)

                             Security Sector                           Social Sector

Fiscal year      Army Police Education    Health   Drinking

    Water

2052/053   2,201,984  2,033,300  4,641,057 940,832 11,368
2053/054   2,424685  2,235,571  5,069,290 960,812 11,185
2054/055   2,619,691  2,898,281  5,579,820 1,071,900     ?
2055/056   3,027,890  2,922,067  6,391,743 1,255,861 12,563
2056/057   3,499,098  3,871,283  6,696,466 1,445,791      ?
2057/058   3,879,127  7,815,876 8,203,401 1,663,365 15,572
2058/059   4,521,287  5,794,641 10,428,840 2,228,058 10,717
2059/060   7,228,182 6,303,830 10,968,479 2,150,866 10,246
2060/061   7,184,211 7,053,671  11,137,179 2,175,125 13,593
2061/062 8,000,257** 6,749,834**  17,903,601 6,539,524 448,163**

** Rs. 1.33 billion was added on security expenses through the Ordinance on Magh 2061, which is 18.95 percent of the total national
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budget.

� The growth rate of security budget (tabled above) points to the process of

militarization in Nepal.

� In addition to the huge amount of  revenue being spent on the purchase of  arms

and military hardware (supplied mostly by India, US and UK), a large amount of

revenue has also been spent on upgrading the Royal Nepalese Army from the current

strength of  78,000 to 100,000 and Armed Police Force to 25,000 and Civil Police

to 50,000.

� In the name of  modernization and training of  the army, direct involvement of

foreign military in Nepal’s security apparatus has been acknowledged.

� Under the pretext that the violent Maoist rebellion is an ‘issue of common concern’

for Nepal and India, a policy level foundation is being prepared to allow the entry

of foreign military on Nepali soil.

� Maoist rebels, in the process of  running a parallel military campaign to that of  the
state, also formally claim to have increased the strength of  ‘people’s liberation
army’ to 3 divisions, 9 brigades, 29 battalions and 100,000 people’s militia across
the country. The Maoist ‘people’s army’, which started the ‘people’s war’ with the
help of muskets and traditional weapons, are now attired with AK 47 and M16
rifles.

Impact and damage on the indigenous/nationality community

� Individuals belonging to the indigenous nationalities comprise the majority of the
military rank and file of  both the rebels and state. Consequently, indigenous
nationalities have borne a huge loss in the course of the ongoing violent conflict.

� As a result of  the violent conflict being mainly centered in rural hills and regions
that are the traditional homeland of indigenous nationalities, the majority of
displaced populations also belong to these communities.

� Owing to the suspension of development activities during the violent conflict,

many of  those deprived of  the right to development, minimum health services,
education and freedom of  movement belong to indigenous/nationalities community,
who tend to be concentrated in rural areas.

� Owing to the violent conflict, (particularly bandhs, strikes and blockades called by

the rebels and curfew imposed by the security personnel), the indigenous nationality
communities have not been able to independently celebrate traditional festivals
such as Lhosar, Sakela, Maghi, Faguwa, Indra Jatra, Bhintuna, Dhane Purnima,

without fear of violence.

� Many citizens, on account of them belonging to an indigenous nationality
community,  face undue harassment from security personnel under the suspicion
that they are rebel sympathizers.
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Positive Impact

Although the negative impact of the ongoing violent political conflict on the society and the

country is clear and well documented, the insurgency has also had an important positive impact,

which must not be overlooked. The conflict has helped to highlight and draw attention to a

number of  crucial social and political issues, which were previously considered insignificant

by Nepal’s ruling elites. Despite the fact that these issues are fundamental to the root causes of

the insurgency, they continue to be overlooked or played down by the Nepali State in it's

various stages of  political transformation. In contrast, the Maoists have made significant progress

in intiating a process of  social transformation by addressing the following fundamental issues:-

� The issue of  gender equality and women’s empowerment

� The issue of  Dalit freedom and empowerment

� The issue of ethnic, linguistic and regional autonomy and freedom

� The question of  restructuring the state and formulation of  new constitution

� The process of  making the people sovereign in a true sense

Causes of violent rebellion

Following Marxist-Leninist and Maoist ideology, the armed Maoist rebellion is not a movement
that has emerged out of nowhere or without reason. It is an organized and well-planned rebellion
directed by a strong political ideology and fuelled by fundamental social, political, economic
and historical factors. Some of  the major causes can be identified as follows:

� For decades the character of  the Nepali state has been discriminatory and oppressive
towards women and specific caste and social groups. As a result, these groups have
been excluded from mainstream political processes which are dominated by the
ethnicity, religion, language and culture of  the ruling class.

� The widening cleavage between the rich and the poor is the result of discriminatory
access to state resources, which have been concentrated in the hands of the

dominant groups, with the result that the majority of the population have been
denied adequate employment and livelihood opportunities.

� The state has failed to assume a responsible role in moving towards inclusive

political structures and policies which recognize the multicultural character of

Nepali society and the importance of social pluralism.
� Political patronage and protection, institutionalization of  corruption and lack of

punishment.

� Lack of transparency in the workings of the State.

� Dependency on foreign assistance with the depletion of national economy
� Increasing interference of  foreign powers in Nepal’s internal matters

These are some of  the reasons why the Maoist armed rebellion is not a problem in itself  but an

integrated expression of  dissatisfaction against various forms of  discrimination and ills that
have been ingrained in Nepali society for decades. The crux of  the problem lies in the

discriminatory state structure and processes.
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Impact of discrimination

As a result of  the persistence of  various forms of  discrimination sanctioned by the state for

decades, the cleavage between the ruling class and the ruled continues to widen. Even the

Constitution formulated after the political transformation of  1990 did not find a legal resolve

to address the widespread discrimination on the basis of religion, language, culture, gender and

geographical locality, among others. Instead it maintained the same old tradition of

discriminatory state policy. As a consequence, once again, the majority of  the population found

themselves excluded from mainstream social, economic and political processes. The participation

of these marginalised groups at policymaking level remained negligible, their political

representation unsatisfactory and they continued to be excluded in terms of  education, economic

opportunities and access to state resources.

In the name of  cultural assimilation and national unity, the customary religious and cultural

practices of many of the ethnic indigenous communities was further encroached upon. Linguistic
corrosion has continued to the extent that many of the languages of minority communities
face extinction. Given the continuation of such discrimination, oppression and injustice under
the protection of the state, it is not surprising that feelings of dissatisfaction, resentment and
rebellion began to grow among the general population. The Maoist ‘people’s war’ is but the
violent expression of such resentment. Communities who have been particularly affected by
discriminatory state policies are:

� Women, particularly women from Indigenous Nationalities and Dalit communities
� Indigenous nationality communities
� Dalit communities
� Linguistic communities
� Non-Hindu religious communitites
� Madhesi communities

� Communities from far west and rural mountain regions

Problems and complexities

It is clear that  — the decades of institutionalization of the tradition of economic and social inequality and

oppression will automatically give way to new horizons for progress which will open up for the indigenous/

nationalities including various regions and cultural groups of  the country in a democratic milieu was the

belief upheld by the general populace. However, in due course of democratic practice such prospects were not
realized…… Along with social and economic progress, the attempt to enhance access of all groups and
regions to state mechanism could not realistically move forward. Democracy by and large was limited to
formality.” ('Concept on forward-looking reform of state mechanism' tabled by His Majesty’s
Government BS 2060 Shrawan 32)
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The inability to judiciously address various issues, including the undemocratic nature of the
Nepali state vis-à-vis its multi-ethnic, multi-cultural and multi-lingual reality, has resulted in
the complex Maoist armed rebellion. However, the lack of  proper understanding of  the Maoist
insurgency and the inability to determine suitable political thinking and process to resolve the
rebellion has led to increasing disintergration of the state, to the point of Nepal being labelled
a prospective ‘failed state’. While the armed conflict is becoming more complex with each
passing day, attempts at resolving the conflict have successively failed.

Despite the depressing picture, over the last few years, the need for dialogue and peaceful
resolution of the Maoist rebellion have emerged as the most important issue in the political
sphere. In August 30, 2001 the government and the Communist Party of Nepal (Maoist) held
two rounds of  talks in Godavari, Lalitpur and Thakurdwar, Bardiya respectively. Similarly, for
the second time the government and the Maoists held four rounds of talks in between 27 April
to 19 August 2003. However, both these initiatives collapsed. Reasons for these failures have
been cited as: lack of  commitment, sincerity and confidence between the conflicting sides.
Likewise, the lack of consensus on the peace process, conflict management and agenda for
dialogue is also considered an important reason.

However in analyzing the process involved in both the peace parleys, lack of representation of
all sections of  the society in the peace talks emerges as a crucial factor which must be addressed
in future attempts. Lack of  clarity regarding relevant stakeholders who should have been involved
in the dialogue, coupled with the absence of a suitably prepared agenda according to national
requirements, can also be deemed important factors in their failure.

In reality, despite conflict stemming from years of  social, cultural, political and economic
discrimination, indigenous nationalities in Nepal have never been seriously prioritized by the
State, be it in the process of  dialogue or the formulation of  national policies to address their
concerns.  In short, the reality of  social/cultural plurality of  the nation has not been adequaltely
taken into account. This has included:

1. Inability to include indigenous/nationalities in development activities
2. The lack of  preservation and promotion of  culture, language and knowledge facing extinction

3. Inability to accept indigenous skills and ability as national resources

In sum, in the context of  finding a political resolve to the ongoing armed conflict the crux lies

in the ability and willingness of all parties to address these pertinent issues in accordance with

the social/culture plurality of the nation. So far, efforts in this regard have not been sufficient

and the participation of disadvantaged groups in decision-making processes is still not taken

seriously enough.
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The rebels in the course of the last dialogue, when they presented a 24-point proposal, had

called for a 'people’s conference', including adequate representation of  indigenous peoples, to

discuss issues of  ethnic and regional autonomy and a secular state. Similarly, the state by

means of  the 'Concept on Forward-Looking Reform of  State Mechanisms — BS Shrawan 2060, also

proposed decentralization and regional autonomy. At the same time, the Nepal Federation of

Indigenous Nationalities (NEFIN), made public a 14-point demand for the attention of the

rebels. Despite these efforts the collective aspirations of  indigenous nationalities (as represented

by NEFIN) were not reflected in the peace talks. Neither the inclusion of  indigenous/

nationalities, or that of other discriminated groups, or the issues raised by them were taken up

seriously during the peace talks. This attempt at peace dialogue ended inconclusively.

Looking at the past experience of peace talks, it can be seen that although the issues of

indigenous/nationalities and other discriminated groups have been raised for the sake of dialogue,

neither of  the warring sides have been seriously committed to addressing their issues. Had this

been so, their committment would have been reflected by their compulsory participation in the

core team engaged in dialgoue - which was not the case. In addition, although the indigenous/

nationalities made public their demand (also on behalf of other excluded groups), they could

not create adequate pressure to influence those in power. Indigenous/nationalities could not

effectively present Track Two Process as an alternative process. As a result, the ongoing conflict

was only seen and understood from a political perspective, not from that of the indigenous/

nationalities.

Usually while deliberating on the ongoing violent conflict, the following parties are  the ones

considered as 'key' stakeholders:  (a) Supreme Commander: His Majesty the King, (b) Armed

Rebels: Communist Party of  Nepal (Maoist), (c) Political Parties, represented in Parliament.

Up until now, it is only these parties who are taken into consideration  for inclusion in any

peace talks or process. A cursory understanding suggests that, given the limitations of  the

Nepali state, political sphere and the root causes of the conflict, any  meaningful peace process

must go far beyond these three 'key' stakeholders.
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 Considering the existence of these three elements as 'key' stakeholders in the current conflict

and its complexities, the following are the drawn conclusion:

Stakeholder Aspiration Fear Reality

His Majesty Active monarchy End of monarchy Less chances of
active monarchy
in the 21st century
(barring exception that
donor countries are
not supportive)

Maoist Establishment Interference of Due to global
foreign powers situation (9/11)

difficult to sustain
Possibility of their regime even if
genocide they gain control

Parliamentary Reinstatement of Being displaced Lack and confusion
parties achievement of from the political in people support 1990

sphere

Banning of active Absence of political

monarchy ideology

Interestingly,  the role and position of  indigenous/nationalities are nowhere mentioned. Analysis
of  historical processes confirm that the fundamental cause to the ongoing conflict are the
discriminatory and oppressive social, cultural, economic, religious, language policies taken up
by the state. Although indigenous nationalities are one of the most affected groups in this
regard, their demands have yet to be effectively addressed or included in peace talks and conflict
transformation.

When considering the peaceful transformation of  the current conflict, there is a need to take
into account and learn from the experience and steps taken  in other  conflict-ridden counties,
which may share social and geographical similarities with Nepal. For example, it is imperative
to take into account the inclusionary measures taken up in countries such as South Africa and
Guatemala, which are both culturally/socially plural societies like Nepal and have both
experienced protracted violent conflict. In both countries, when the agenda for the peace dialogue
was being prepared, participation and issues of all sectors of the society were seriously taken
into consideration. The peace process in Guatemala was only successful after including the
active participation of indigenous peoples (who comprised a numerical majority). This resulted
in their common issues being included and prioritised in the political compromise, wherein the
key stakeholders guaranteed the implementation of  the agreed upon measures and strategies.

Malla : Indigenous Peoples' Perspective.....
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Forward-looking attempts by indigenous/nationalities

Many of  the issues involved in the lead-up and formulation of  the Guatemala peace process
resonate with the situation in Nepal. Similarities exist not only from a social and geographical
perspective and the fact that the armed rebellion was basically conducted by Leftist political
forces, but also because in both cases, under the pretext that indigenous  communities were
'natural' rebel sympathisers, indigenous peoples were over-represented as victims of both
conflicts.  In Guatemala, huge numbers of  the indigenous population were looted and displaced
from their lands and settlements, yet initially, it was never deemed essential to include the
indigenous communities (comprising about 65 percent of  the population) in the peace process.
As a result, earlier attempts at bringing peace were unsuccessful.

However, by 1995 the Guatemala government and Guatemalan National Revolutionary Unity,
the primary parties in the violent conflict, were compelled to include the issues of the indigenous
population in the peace process. The peace process that ensued agreed to: (a) accept international
norms and values on human rights as the basis of  the agreement; (b) rehabilitate those displaced
in the course of  the violent conflict; (c) formed a commission to investigate human rights
violations; (d) finalized the time frame to implement the agreement, and (e) signed an agreement
related to identity and rights of  indigenous peoples. By instituting an Assembly of  Civic Groups
(ASG), comprising  of a network of 11 institutions, including the participation of indigenous
peoples and various professional, community and religious groups, it was proposed that issues
pertaining to indigenous peoples should be tabled as an agenda for the peace dialogue. It is
pertitent to note, that during the initial stages of dialogue, this proposal was rejected outright.

Along with compulsory involvement of indigenous peoples in the peace process, the proposal
tabled for indigenous peoples also included the following:

• Acceptance of identity of indigenous peoples
• Ban of all discriminatory legal provisions against of indigenous peoples
• Realization of rights of indigenous women
• Ratification of  International Convention on the Elimination of  all forms of  Racial

Discrimination (CERD) and the improvement of national legal provisions in that
regard

• Adherence to International Labor Organization Convention 169 and amendment
of national legal provisions accordingly

• Adherence to provisions of UN Draft Declaration on the rights of Indigenous
Peoples.

• Guarantee of cultural rights
• Guarantee of equal linguistic rights

• Right to preserve and identify religious, cultural, traditional places of  indigenous
peoples, along with their original names

• Right to use unique costumes and knowledge

• Right to education

Malla : Indigenous Peoples' Perspective.....
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• Right to media

• Right to regional/local autonomy

• Right to political participation

• Right to traditional legal system and lifestyle

• Right to traditional lands

• Right to natural resources

Finally, on March 31, 1995 in Mexico City, an agreement was reached on the issues pertaining
to the indigenous peoples, as per the norms and values of  international law and internationally
recognised human rights. The positive role played by the indigenous community themselves
and the United Nations in exerting pressure on the warring parties to reach an agreement which
would judiciously address the issues of the indigenous peoples and adhere to the provisions of
the International Labor Organization Convention 169, should not be underestimated.

In the end, the nearly three decades long violent rebellion in Guatemala came to an end by
means of dialogue.

Lessons for Nepal

Firstly, the indigenous nationalities, by getting organized, must lobby and pressure both sides
to the conflict to make public their viewpoint regarding the relevance, participation and issues
pertaining to indigenous nationalities. Likewise, commitment to other political factors should
be sought on a parallel basis. This is something which, to date, has not been raised effectively.

A second important lesson is to take into account is how the indigenous peoples in Guatemala
successfully pushed their issues through Track Two Process as an alternative by forming the
Assembly of Civic Groups (ASC) (a network of 11 marginalized and excluded groups). In the
context of Nepal, excluded groups such as indigenous nationalities, Dalits, women, madhesi,
linguistic, religious and other minority groups should constitute a network, through which they
should propose alternative means of  addressing their issues. In particular, the indigenous
nationalities should push for ratification and  implementation of International Labor
Organization Convention No. 169 and its incorporation into national law accordingly. Likewise
efforts should be made to consolidate public support for this movement and to incorporate
other concerned groups into the network.

Third, another important issue is the involvement of  the United Nations. The reason why the
issues pertaining to indigenous peoples got so much focus in the peace process in Guatemala is
that the global humanitarian laws and human rights declarations were accepted as the guiding
principle, under United Nations supervision.  Drawing an example  from this experience, it
should be recognised that the United Nations’ participation or presence in a future peace process
in Nepal could be highly advantageous in terms of   incorporating issues raised by Nepal’s
indigenous nationalities, taking into consideration internationl human rights, including the
provisions of  International Labor Organization Convention No. 169.

Malla : Indigenous Peoples' Perspective.....
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The prevalent discriminatory state mechanism and state structure being the main cause behind
the current conflict, its transformation is imperative. However, whether the transformation of
the state mechanism and state structure can rightfully put an end to the prevalent discriminatory
characteristics remains to be seen. Changes in the state and political sphere in Nepal are not
new phenomena. However, in the past none of these changes, however seemingly progressive,
were able to change the age-old discriminatory characteristic of  Nepal’s state structure.

First and foremost it is essential to put an end to the existent discrimination, injustice, domination
and oppression for the peaceful transformation of  the armed conflict. What is clear is that
unless and until the discriminated communities, groups and individuals do not enjoy equality
and their rights to make policy decisions in matters concerning them are ensured, then the
problems of social, political and economic discrimination will not be resolved. That is why it is
necessary to reorganize the state structure as per Nepal’s pluralistic social reality. For this,
decentralization of  state powers, autonomy and rights to self-determination are fundamental
factors which need to be addressed.

If committed efforts to accommodate and address issues pertaining to indigenous nationalities
are not made, any future peace process will remain limited within the political give and take
between the state powers and rebels, which will not ensure a lasting peace. If left unresolved,
the issues of discrimination and exclusion which have given rise to the current conflict will
resurface in different manifestations, giving way to new and complex violent struggles, which
in all probability will push the country towards secessionist and communal rebellion. In that
situation, Nepal pressed between long-lasting wars, will become another statistic in the list of
failed states !

Malla : Indigenous Peoples' Perspective.....



200

ANNEX 1

KATHMANDU ADIVASI-JANJATI DECLARATION

on

ILO CONVENTION NO. 169 AND PEACE BUILDING IN NEPAL

(Kathmandu, 19 and 20 January 2005)

Having met in Kathmandu, Nepal, from 19th January to 20th January 2005, during the National
Dialogue Conference on ILO Convention No. 169 on Indigenous and Tribal Peoples and Peace
Building in Nepal,

Affirming the aspirations of the indigenous peoples to exercise control over their own institutions,
ways of life and economic development and to maintain and development their identities,
languages, religion, within the framework of the States,

Respecting the legal recognition  of the 59 indigenous nationalities and that indigenous
nationalities are equal in dignity and rights to all other peoples, while recognizing their distinctness
in term of  cultures, languages, religions which contribute to the diversity and harmony of  the
nation,

Emphasizing that the International Labour Organization has been playing an important role to
ensure the social justice for the promotion of national and international peace by respecting
the human rights and fundamental freedoms of every citizen including individual and groups,

Taking into account the issues raised by Nepal’s indigenous peoples does not threaten or harm
any other national groups nor do they act in contrary to international human rights instruments.

Acknowledging the international human rights instruments, UDHR, ICCPR, ICESCR, ICERD,
CEDAW, CRC, ILO CONVENTIONS Nos. 29, 111, 138, 182 ratified by Nepal, which
recognize the importance of human rights and fundamental freedoms of indigenous peoples
and condemn all forms of  discrimination including exclusion, marginalization, preferential
treatment that impair equality of indigenous peoples,

Referring to the existing Constitution of  the Kingdom of  Nepal that recognizes identity of  the
Nepalese indigenous peoples as well as provides the rights to preserve the languages, cultures
and religions of indigenous nationalities,
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Welcoming the measures taken by the government to uplift the condition of  indigenous peoples
and the commitment made by the Hon. Prime Minister Sher Bdr. Deuba for the ratification of
the Indigenous and Tribal Peoples Convention, 1989( No.169) on 9th August, 2004 and again
on 19th January, 2005.

Recalling the appeal made in August 2001 by the Foreign and Human Rights Committee of  the

House of Representatives for HMG/Nepal to seriously consider ratification of ILO Convention

169,

Dedicating ourselves to continue to work for the promotion of human rights and fundamental

freedoms of  indigenous peoples and the promotion of  the ILO Convention No. 169,

Recalling the Recommendation by the Committee on the Elimination of Racial Discrimination

(CERD) made in March 2004 requesting HMG/Nepal to take stricter measures to combat
discrimination and to consider of ratification C. 169

Condemning  all types of discrimination towards indigenous peoples both in policy and practice
including exclusion, marginalization, preferential treatment which may impair equality toward
indigenous peoples,

Acknowledging the efforts of  His Majesty’s Government of  Nepal to promote rights and
development of  indigenous nationalities as expressed in the Tenth Five Year Development
Plan,

Appreciating the support of HMG/Nepal for this Conference to enter into a dialogue process
with all concerned stakeholders

Conscious of the ongoing conflict in Nepal hampering the effective implementation of
development policies in Nepal and having a disproportionate negative impact on indigenous

nationalities.

Recognizing that ILO Convention on Indigenous and Tribal Peoples, 1989 (No. 169) is an equitable
and powerful tool for development and peace-building.

Recognizing the role of  workers and employers organisations in designing and implementing
employment strategies to ensure higher participation of indigenous nationalities in the workforce

of Nepal

Affirming that all policies and activities in the field of indigenous nationalities in Nepal can

only be designed and applied successfully in close consultation with and full participation of
indigenous nationalities and their representative organisations
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Firmly hoping that this meeting will help contribute to harmonious relations between all peoples

of Nepal

Realizing that universal and lasting peace can only be achieved when based on social justice

Solemnly proclaim the Kathmandu Janjati Declaration on the promotion of the human rights and

fundamental freedoms of Nepalese indigenous peoples 2005,

Call upon HMG/Nepal

Ratification

To ratify the ILO Indigenous and Tribal Peoples Convention, 1989 (No. 169) and use it

as a framework to guide the sustainable development of indigenous nationalities, including

the formulation of  policies and programmes for the inclusion of  indigenous nationalities,
with proportional representation of women, in all areas of governance, education and
the private sector.

To recognise that ratification and implementation of  the Convention has the potential to
address the root causes of the ongoing conflict in Nepal by addressing the major issues
of exclusion raised by indigenous nationalities and finding solutions in a participatory
manner.

Participation, Consultation and Representation,

Ensure the participation, consultation and representation of indigenous peoples through
their representative organisations (including proportional representation of women) in
all levels of  decision making bodies and processes.

Conflict Resolution and Peace
Ensure the proportional representation of indigenous peoples, including indigenous
women, in the peace process and recognise the social exclusion as a root cause of the
conflict and the corresponding urgent need for addressing indigenous issues in the process
of establishing lasting peace.

Legislation
To amend or reform any discriminatory legislation by a process of  broad-based
consultations with representative IPOs, and organisations representing other excluded
groups.
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To seriously consider holding a constituent assembly, preceded by broad-based
consultations with all sections of society and taking their demands into account in all
decision-making processes.

To recognize and respect the traditional laws and customs of  indigenous peoples within
the framework of internationally recognised human rights and the national Constitution

Rights to Land, Forest and Natural Resources.
To recognise, respect and identify indigenous peoples rights over territories, land, forest
and natural resources traditionally owned, occupied and/or used by indigenous them.

Languages
To recognise indigenous languages as languages of  the nation.
To promote use of  indigenous languages in the administration and judicial system
To provide adequate resources to implement the constitutional provision on mother
tongue education.

Right to Citizenship
To implement the right to citizenship ensured by the issuance of  identity cards to all
endangered indigenous peoples.

Implementation
Making available the necessary means to administer programmes supporting indigenous
peoples; ensuring implementation within a predetermined time frame, with specified
targets.

Set up independent, transparent and accountable system of evaluation and monitoring
of programmes, with proportional and genuine participation of representatives of
indigenous nationalities from among all five categories, including women.

Call for donors to support administration and implementation of programmes for
indigenous nationalities, through technical assistance and supplementary provision of
sufficient means.

Geographical Disparities.

Ensure application of the provisions of C.169 throughout the territory of the Kingdom

of Nepal, prioritizing especially poor and remote districts with high numbers of
disadvantaged indigenous nationalities, bearing in mind that the needs and priorities of

these people may be different from those of  urbanised groups.
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Women

Recognise that indigenous women are a heterogeneous and diverse group that require

diversified approaches in implementing development plans, programs and policies.

Ensure proportional representation of  indigenous women in any affirmative action

designed for women from local to national level.

Children

Ensure access to and implementation of mother tongue education for indigenous children.

Increase efforts to address high instances of child and bonded labour among indigenous

nationalities, including trafficking of  indigenous girls.

Employment

Ensure equitable, transparent and effective system of preferential treatment (positive
discrimination) in vocational training and access to employment of indigenous nationalities
to increase their employability and to raise their employment level in general. Special
measures should be taken to enhance women’s access to employment

Foundation for Development of Indigenous Nationalities Act, 2002

Ensure that NDFIN is allocated and has access to adequate financial and human resources
to allow it to effectively implement its policy and mandate.

National Human Rights Action Plan (NHRAP)
To implement the National Human Rights Action Plan calling for revision and amendment
of  existing laws and where necessary formulation of  new laws; awareness raising;
institutional capacity building; social mobilization and training on indigenous issues
(Chapter 8 of Plan).

Data and Ethnographic survey
Ensure all data is disaggregated on the basis of  caste, ethnicity and gender Form a research
commission to undertake a comprehensive nationwide ethnographic survey to get a clear
perspective of the population of indigenous nationalities, to assess their needs and to
identify particularly vulnerable groups, and to revise the current list of 59 recognised
indigenous nationalities where necessary.

Call upon Indigenous Nationalities and their Representative Organisations (IPO’s)

Ensure proportional representation of women at all levels of IPOs, including managerial
positions.
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Ensure that issues of internal discrimination within indigenous nationalities are adequately
addressed

Ensure that the needs of  indigenous nationalities in remote rural areas are not marginalised

Take urgent action to start dialogue with the government to ratify C. 169.  For this, they
should organise a movement including lobbying, pressure etc. until the Convention is
ratified by the government

The IPO’s should create a network and alliances at national and international levels to
protect, promote and ensure their rights including the ratification of C. 169

Call upon the, the ILO, UN system and Donor Agencies

To support administration and implementation of  programmes for indigenous peoples
through technical assistance programmes and financial support, while assuring effective,
transparent and participatory systems of evaluation and monitoring, keeping a close eye
on the comparative advantage of each organisation to avoid duplication

Ensure that all data is disaggregated on the basis of  caste, ethnicity and gender and that
the specific vulnerability of  indigenous peoples is taken into account in all activities.

To respect C. 169 and take prior consultation with IP’s while undertaking any programme
or project affecting them

To give high priority to the provisions of  C. 169 while working with indigenous peoples.

To specifically focus on the protection and promotion of  indigenous women and children
who are the most vulnerable and may face multiple discrimination.

Setting up of a working group of international agencies on the development and indigenous
nationalities, including representatives of all national stakeholders
For the ILO constituents and indigenous nationalities to design a Decent Work Plan for
Indigenous Nationalities, in a public-private partnership framework.

For the ILO to intensify its work on child labour (IPEC) and reach out to indigenous
children in particular

For the ILO to assist HMG/Nepal to ratify C. 169 as soon as possible. It should provide
necessary technical and other assistance to the government, where necessary.

To support the National Human Rights Commission in creating a focal point on indigenous
nationalities, with full representation and consultation with indigenous nationalities.
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For each organisation to take into account each others policies on indigenous peoples
(EU, US, World Bank, Asian Development Bank, several donor countries such as Norway
and Denmark)

There is an urgent need for dissemination of  information and awareness-raising among
IPOs and stakeholders on C. 169. The ILO and the international community at large are
called to support and organise workshops, seminars, development of training material
and other means of  communication to facilitate this.

The international community should provide support to IPO’s to enhance their
institutional capacity for advocacy and lobby with concerned parties and the government
for the ratification of ILO C. 169

The ILO in Nepal should use its strategic position for the promotion of the Convention
among the international donor agencies which are committed to the approach of C. 169.
This should be done through lobbying and networking.
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ANNEX 2

Programme Schedule

National Dialogue Conference on ILO Convention (No.169) on Indigenous and Tribal Peoples

and Peace Building in Nepal

Jointly organized by:

 National Foundation for Development of  Indigenous Nationalities (NFDIN) and

Nepal Federation of  Indigenous Nationalities (NEFIN)

International Labour Organization (ILO)

In collaboration with:
DANIDA/Human Rights and Good Governance Advisory Unit,
Netherlands Development Organization (SNV) and
Canadian Cooperation Office (CCO)

Hotel Shankar, Lazimpat, Kathmandu 19-20 January 2005

19th January 2005

 09:30-10:30 Opening Session: Welcome Remarks and Inauguration

(Master of  Ceremony Ms. Lucky Sherpa (NEFIN)

Chairperson: Prof. Santa Bahadur Gurung, Chairman, Executive Committee, National

Foundation for Development of Indigenous Nationalities (NFDIN)

- Welcome remarks  by Ms. Leyla Tegmo Reddy, Director,  ILO

Nepal

- Mr. Ian Chambers, Former ILO Director and UN Legal Advisor

to the Guatemala Peace Negotiations

- Remarks by Mr. Matthew Kahane, Resident Coordinator of  UN

System in Nepal

- Remarks by Honourable Minister Mr. Yuba Raj Gyawali, Ministry

of Local Development, HMG/Nepal

- Inauguration of the Conference and Keynote speech by the Chief

Guest, Honourable Rt.Prime Minister Mr. Sher Bahadur Deuba

- Vote of  thanks by Dr. Om Gurung, General Secretary, NEFIN

- Closing remarks by the Chairperson Prof. Santa Bahadur Gurung,

Chairman, Executive Committee, NFDIN
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10:30-11.00 Tea Break

11:00-13:00 Session 1: Convention No. 169 and Nepal

Chairperson: Ms. Birgitte Feiring, ILO Geneva

11:00-11:20 Overview of  C.169 by Mr. Coen Kompier, Specialist on International

Labour Standards, ILO Sub-regional Office, New Delhi

11:20-11:40 Overview of  Janjatis issues, by Mr. Bal Krishna Mabuhang, NEFIN

11:40-12:00 Presentation on HMG/Nepal’s Perspective of  Janjaati Issues, by

Mr.Hem Sharma Pokharel, Under Secretary, Ministry of  Local

Development, HMG/Nepal

12:00-12:20 Presentation on the findings of the study on Comparative Legal Analysis

of  National Legislation and Convention, (No. 169) by Mr. Shankar

Limbu, Lawyers’ Association for Human Rights of Nepalese Indigenous

Peoples (LAHURNIP)

12:20-13:00 Plenary Discussion/Questions and Answers
Panel: Ms. Sapana Malla Pradhan, FWLD

13:00-13:45 Lunch

13:45-14:45 Session 2: Consultation with and Participation of  IP’s

Chairperson: Dr. Om Gurung, NEFIN
13:45-14:15 Presentation of  a paper on “Consultation with and Participation of

IPs in Decision Making”, by Yasso Kanti Bhattachan (NIWF)
14:15-14:45 Plenary Discussion/Questions and Answers

Panel: Dr. Jit Gurung (DANIDA); Dr. Bal Gopal Vaidya (New ERA);
Ms. Lynn Bennett (World Bank)

14:45-16:00 Session 3: Access to Employment

Chairperson: Mr.Umesh Upadhyay (GEFONT)
14:45-15:15 Presentation of  a paper on “Access to Employment for IPs” by

Dr. Bhuvan Bjracharya (Economist)
15:15-16:00 Plenary Discussion/Questions and Answers

Panel: Mr. Pratap Kumar Pathak, Joint Secretary, MOL&TM

HMG/Nepal; Ms. Dilnawaz Mahanti, ILO-INDISCO, New Delhi;

Mr. Rabindra Shrestha, Vice President and Chairman Employers’ Council,
FNCCI

16:00-16:30     Tea Break

16:30-18:00 (ENGLISH ONLY)

ILO Workshop on C.169 (comparative experiences from around the

world, implementation, complaints mechanisms etc.)

Facilitated by Mr. Coen Kompier

Resource persons: Ms. Brigitte Feiring, Mr. Ian Chambers and Ms.

Dilnawaz Mahanti.
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END OF DAY ONE

20th January, 2005

09:30-11:00 Session 4: Social Exclusion, Conflict and Lasting Peace.

Chairperson: Baburam Regmi, J/S.  Ministry of  Law and Justice

09:30-10:30 Presentation of paper on ‘The Guatemalan Peace Process: Lessons to

be Learned” by Mr. Ian Chambers, Former ILO Director and UN

Legal Advisor to the Guatemala Peace Negotiations

10:30-11:00 Interactive session

11:00-11.15 Tea Break

11:15-13:00 Session 5: Social Exclusion, Conflict and Lasting Peace (continued)

Chairperson: Dr. Shankar Sharma, Vice Chairman, NPC

11:15-11.35 Presentation of a paper on “The link between social exclusion and the
Maoist conflict” by Dr. Harka Gurung, New ERA

11:35-11:55 Presentation of a paper on “The NHRC, human rights violations and
indigenous nationalities” by Mr. Kedar Poudyal, Acting Secretary,

NHRC

11:55-13:00 Plenary Discussion/Questions and Answers

Panel:  Mr. Matthew Kahane, Resident Coordinator, UN System in

Nepal; Prof. Kapil Shrestha, NHRC

13:00-14:00 Lunch
14:00-15:00 Session 6: The Way Forward

Chairperson: Mr. Bal Krishna Prasai, Secretary, MOLD, HMG/Nepal

14:00-14:30 Presentation on “The Way Forward” by Mr. Malla K. Sundar

14:30-15:00 Plenary Discussion/Questions and Answers

Panel: Mr. Padma Ratna Tuladhar; Dr. Krishna Bhattachan; Dr.

Minendra Rijal; Dr. Sumitra Manandhar Gurung

15:00-16:00 Session 7: Presentation and discussion on draft declaration
Chairperson: To be confirmed

Presentation in Nepali: Dr. Om Gurung

Presentation in English: Ms. Sarah Webster (ILO Consultant)

Plenary Discussion

16:00-17:00 Closing session
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Chief Guest: Minister of Law and Justice (To be confirmed)

Chairperson: Honourable State Minister Mr. Krishna Gopal Shrestha,

Ministry of   Local Development, HMG/Nepal

- Remarks by Dr. Om Gurung, General Secretary, NEFIN

- Remarks by Ms. Leyla Tegmo-Reddy, Director, ILO Nepal

- Remarks by Prof. Santa Bahadur Gurung, Chairman,

Executive   Committee, NFDIN

17:00-17:30 Press Conference

Facilitated by Ms. Leyla Tegmo-Reddy

- (Joint) Secretary Ministry of  Local Development, HMG/

Nepal

- Dr. Om Gurung, NEFIN

- Prof. Santa Bahadur Gurung NFDIN

- Mr. Ian Chambers, Peace building experiences

17:30-18:30 Cocktail Dinner and Cultural Programme

END OF THE PROGRAMME
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ANNEX 3

ILO Convention No. 169
Indigenous and Tribal Peoples Convention, 1989

The General Conference of the International Labour
Organisation,

Having been convened at Geneva by the Governing Body
of the International Labour Office, and having met in
its 76th Session on 7 June 1989, and

Noting the international standards contained in the
Indigenous and Tribal Populations Convention and
Recommendation, 1957, and

Recalling the terms of the Universal Declaration of
Human Rights, the International Covenant on
Economic, Social and Cultural Rights, the International
Covenant on Civil and Political Rights, and the many
international instruments on the prevention of
discrimination, and

Considering that the developments which have taken
place in international law since 1957, as well as
developments in the situation of indigenous and tribal
peoples in all regions of the world, have made it
appropriate to adopt new international standards on the
subject with a view to removing the assimilationist
orientation of the earlier standards, and

Recognising the aspirations of these peoples to exercise
control over their own institutions, ways of life and
economic development and to maintain and develop
their identities, languages and religions, within the
framework of the States in which they live, and

Noting that in many parts of the world these peoples
are unable to enjoy their fundamental human rights to
the same degree as the rest of the population of the
States within which they live, and that their laws, values,
customs and perspectives have often been eroded, and
Calling attention to the distinctive contributions of
indigenous and tribal peoples to the cultural diversity
and social and ecological harmony of humankind and to
international co-operation and understanding, and

Noting that the following provisions have been framed
with the co-operation of the United Nations, the Food
and Agriculture Organisation of the United Nations,
the United Nations Educational, Scientific and Cultural
Organisation and the World Health Organisation, as well
as of the Inter-American Indian Institute, at appropriate
levels and in their respective fields, and that it is proposed
to continue this co-operation in promoting and securing
the application of these provisions, and

Having decided upon the adoption of certain proposals
with regard to the partial revision of the Indigenous
and Tribal Populations Convention, 1957 (No. 107),
which is the fourth item on the agenda of the session,
and

Having determined that these proposals shall take the
form of an international Convention revising the
Indigenous and Tribal Populations Convention, 1957;
adopts this twenty-seventh day of June of the year one
thousand nine hundred and eighty-nine the following
Convention, which may be cited as the Indigenous and
Tribal Peoples Convention, 1989;

PART  I. GENERAL POLICY

Article 1

1. This Convention applies to:

(a) tribal peoples in independent countries whose social,
cultural and economic conditions distinguish them from
other sections of  the national community, and whose
status is regulated wholly or partially by their own
customs or traditions or by special laws or regulations;

(b) peoples in independent countries who are regarded
as indigenous on account of their descent from the
populations which inhabited the country, or a
geographical region to which the country belongs, at the
time of conquest or colonisation or the establishment
of  present state boundaries and who, irrespective of  their
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legal status, retain some or all of their own social,
economic, cultural and political institutions.

2. Self-identification as indigenous or tribal shall be
regarded as a fundamental criterion for determining the
groups to which the provisions of this Convention
apply.

3. The use of the term peoples in this Convention shall
not be construed as having any implications as regards
the rights which may attach to the term under
international law.

Article 2

1. Governments shall have the responsibility for
developing, with the participation of the peoples
concerned, co-ordinated and systematic action to protect
the rights of these peoples and to guarantee respect for
their integrity.

2. Such action shall include measures for:

(a) ensuring that members of these peoples benefit on
an equal footing from the rights and opportunities which
national laws and regulations grant to other members
of the population;

(b) promoting the full realisation of the social, economic
and cultural rights of these peoples with respect for their
social and cultural identity, their customs and traditions
and their institutions;

(c) assisting the members of the peoples concerned to
eliminate socio-economic gaps that may exist between
indigenous and other members of the national
community, in a manner compatible with their aspirations
and ways of life.

Article 3

1. Indigenous and tribal peoples shall enjoy the full
measure of human rights and fundamental freedoms
without hindrance or discrimination. The provisions of
the Convention shall be applied without discrimination
to male and female members of these peoples.

2. No form of force or coercion shall be used in violation
of the human rights and fundamental freedoms of the
peoples concerned, including the rights contained in this
Convention.

Article 4

1. Special measures shall be adopted as appropriate for
safeguarding the persons, institutions, property, labour,
cultures and environment of the peoples concerned.

2. Such special measures shall not be contrary to the freely-
expressed wishes of the peoples concerned.

3. Enjoyment of  the general rights of  citizenship, without
discrimination, shall not be prejudiced in any way by
such special measures.

Article 5

In applying the provisions of this Convention:

(a) the social, cultural, religious and spiritual values and
practices of these peoples shall be recognised and
protected, and due account shall be taken of the nature
of the problems which face them both as groups and as
individuals;

(b) the integrity of the values, practices and institutions
of these peoples shall be respected;

(c) policies aimed at mitigating the difficulties experienced
by these peoples in facing new conditions of life and
work shall be adopted, with the participation and co-
operation of the peoples affected.

Article 6

1. In applying the provisions of this Convention,
governments shall:

(a) consult the peoples concerned, through appropriate
procedures and in particular through their representative
institutions, whenever consideration is being given to
legislative or administrative measures which may affect
them directly;
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(b) establish means by which these peoples can freely
participate, to at least the same extent as other sectors of
the population, at all levels of decision-making in elective
institutions and administrative and other bodies
responsible for policies and programmes which concern
them;

(c) establish means for the full development of these
peoples’ own institutions and initiatives, and in
appropriate cases provide the resources necessary for this
purpose.

2. The consultations carried out in application of this
Convention shall be undertaken, in good faith and in a
form appropriate to the circumstances, with the objective
of achieving agreement or consent to the proposed
measures.

Article 7

1. The peoples concerned shall have the right to decide
their own priorities for the process of development as it
affects their lives, beliefs, institutions and spiritual well-
being and the lands they occupy or otherwise use, and to
exercise control, to the extent possible, over their own
economic, social and cultural development. In addition,
they shall participate in the formulation, implementation
and evaluation of plans and programmes for national
and regional development which may affect them directly.

2. The improvement of the conditions of life and work
and levels of health and education of the peoples
concerned, with their participation and co-operation, shall
be a matter of priority in plans for the overall economic
development of areas they inhabit. Special projects for
development of the areas in question shall also be so
designed as to promote such improvement.

3. Governments shall ensure that, whenever appropriate,
studies are carried out, in co-operation with the peoples
concerned, to assess the social, spiritual, cultural and
environmental impact on them of planned development
activities. The results of these studies shall be considered
as fundamental criteria for the implementation of these
activities.

4. Governments shall take measures, in co-operation with
the peoples concerned, to protect and preserve the
environment of the territories they inhabit.

Article 8

1. In applying national laws and regulations to the peoples
concerned, due regard shall be had to their customs or
customary laws.

2. These peoples shall have the right to retain their own
customs and institutions, where these are not
incompatible with fundamental rights defined by the
national legal system and with internationally recognised
human rights. Procedures shall be established, whenever
necessary, to resolve conflicts which may arise in the
application of this principle.

3. The application of paragraphs 1 and 2 of this Article
shall not prevent members of these peoples from
exercising the rights granted to all citizens and from
assuming the corresponding duties.

Article 9

1. To the extent compatible with the national legal system
and internationally recognised human rights, the
methods customarily practised by the peoples concerned
for dealing with offences committed by their members
shall be respected.

2. The customs of these peoples in regard to penal matters
shall be taken into consideration by the authorities and
courts dealing with such cases.

Article 10

1. In imposing penalties laid down by general law on
members of these peoples account shall be taken of
their economic, social and cultural characteristics.

2. Preference shall be given to methods of punishment
other than confinement in prison.

Article 11

The exaction from members of the peoples concerned
of  compulsory personal services in any form, whether
paid or unpaid, shall be prohibited and punishable by
law, except in cases prescribed by law for all citizens.
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Article 12

The peoples concerned shall be safeguarded against the
abuse of their rights and shall be able to take legal
proceedings, either individually or through their
representative bodies, for the effective protection of these
rights. Measures shall be taken to ensure that members
of these peoples can understand and be understood in
legal proceedings, where necessary through the provision
of interpretation or by other effective means.

PART II:  LAND

Article 13

1. In applying the provisions of this Part of the
Convention governments shall respect the special
importance for the cultures and spiritual values of the
peoples concerned of their relationship with the lands
or territories, or both as applicable, which they occupy or
otherwise use, and in particular the collective aspects of
this relationship.

2. The use of the term lands in Articles 15 and 16 shall
include the concept of territories, which covers the total
environment of the areas which the peoples concerned
occupy or otherwise use.

Article 14

1. The rights of ownership and possession of the peoples
concerned over the lands which they traditionally occupy
shall be recognised. In addition, measures shall be taken
in appropriate cases to safeguard the right of the peoples
concerned to use lands not exclusively occupied by them,
but to which they have traditionally had access for their
subsistence and traditional activities. Particular attention
shall be paid to the situation of nomadic peoples and
shifting cultivators in this respect.

2. Governments shall take steps as necessary to identify
the lands which the peoples concerned traditionally
occupy, and to guarantee effective protection of  their rights
of ownership and possession.

3. Adequate procedures shall be established within the
national legal system to resolve land claims by the peoples
concerned.

Article 15

1. The rights of the peoples concerned to the natural
resources pertaining to their lands shall be specially
safeguarded. These rights include the right of these
peoples to participate in the use, management and
conservation of  these resources.

2. In cases in which the State retains the ownership of
mineral or sub-surface resources or rights to other
resources pertaining to lands, governments shall establish
or maintain procedures through which they shall consult
these peoples, with a view to ascertaining whether and to
what degree their interests would be prejudiced, before
undertaking or permitting any programmes for the
exploration or exploitation of such resources pertaining
to their lands. The peoples concerned shall wherever
possible participate in the benefits of such activities, and
shall receive fair compensation for any damages which
they may sustain as a result of such activities.

Article 16

1. Subject to the following paragraphs of this Article, the
peoples concerned shall not be removed from the lands
which they occupy.

2. Where the relocation of these peoples is considered
necessary as an exceptional measure, such relocation shall
take place only with their free and informed consent.
Where their consent cannot be obtained, such relocation
shall take place only following appropriate procedures
established by national laws and regulations, including
public inquiries where appropriate, which provide the
opportunity for effective representation of the peoples
concerned.

3. Whenever possible, these peoples shall have the right
to return to their traditional lands, as soon as the grounds
for relocation cease to exist.

4. When such return is not possible, as determined by
agreement or, in the absence of such agreement, through
appropriate procedures, these peoples shall be provided
in all possible cases with lands of quality and legal status
at least equal to that of the lands previously occupied by
them, suitable to provide for their present needs and
future development. Where the peoples concerned
express a preference for compensation in money or in
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kind, they shall be so compensated under appropriate
guarantees.

5. Persons thus relocated shall be fully compensated for
any resulting loss or injury.

Article 17

1. Procedures established by the peoples concerned for
the transmission of land rights among members of these
peoples shall be respected.

2. The peoples concerned shall be consulted whenever
consideration is being given to their capacity to alienate
their lands or otherwise transmit their rights outside their
own community.

3. Persons not belonging to these peoples shall be
prevented from taking advantage of their customs or of
lack of understanding of the laws on the part of their
members to secure the ownership, possession or use of
land belonging to them.

Article 18

Adequate penalties shall be established by law for
unauthorised intrusion upon, or use of, the lands of
the peoples concerned, and governments shall take
measures to prevent such offences.

Article 19

National agrarian programmes shall secure to the peoples
concerned treatment equivalent to that accorded to other
sectors of the population with regard to:

(a) the provision of more land for these peoples when
they have not the area necessary for providing the
essentials of a normal existence, or for any possible
increase in their numbers;

(b) the provision of the means required to promote the
development of the lands which these peoples already
possess.

PART III:  RECRUITMENT AND CONDITIONS

     OF EMPLOYMENT

Article 20

1. Governments shall, within the framework of national
laws and regulations, and in co-operation with the peoples
concerned, adopt special measures to ensure the effective
protection with regard to recruitment and conditions of
employment of workers belonging to these peoples, to
the extent that they are not effectively protected by laws
applicable to workers in general.

2. Governments shall do everything possible to prevent
any discrimination between workers belonging to the
peoples concerned and other workers, in particular as
regards:

(a) admission to employment, including skilled
employment, as well as measures for promotion and
advancement;

(b) equal remuneration for work of equal value;

(c) medical and social assistance, occupational safety and
health, all social security benefits and any other
occupationally related benefits, and housing;

(d) the right of association and freedom for all lawful
trade union activities, and the right to conclude collective
agreements with employers or employers’ organisations.

3. The measures taken shall include measures to ensure:

(a) that workers belonging to the peoples concerned,
including seasonal, casual and migrant workers in
agricultural and other employment, as well as those
employed by labour contractors, enjoy the protection
afforded by national law and practice to other such workers
in the same sectors, and that they are fully informed of
their rights under labour legislation and of the means
of redress available to them;

(b) that workers belonging to these peoples are not
subjected to working conditions hazardous to their
health, in particular through exposure to pesticides or
other toxic substances;
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(c) that workers belonging to these peoples are not
subjected to coercive recruitment systems, including
bonded labour and other forms of  debt servitude;

(d) that workers belonging to these peoples enjoy equal
opportunities and equal treatment in employment for
men and women, and protection from sexual
harassment.

4. Particular attention shall be paid to the establishment
of  adequate labour inspection services in areas where
workers belonging to the peoples concerned undertake
wage employment, in order to ensure compliance with
the provisions of this Part of this Convention.

PART IV: VOCATIONAL TRAINING,

HANDICRAFTS AND RURAL

INDUSTRIES

Article 21

Members of the peoples concerned shall enjoy
opportunities at least equal to those of other citizens in
respect of vocational training measures.

Article 22

1. Measures shall be taken to promote the voluntary
participation of members of the peoples concerned in
vocational training programmes of general application.

2. Whenever existing programmes of vocational training
of general application do not meet the special needs of
the peoples concerned, governments shall, with the
participation of these peoples, ensure the provision of
special training programmes and facilities.

3. Any special training programmes shall be based on
the economic environment, social and cultural conditions
and practical needs of the peoples concerned. Any studies
made in this connection shall be carried out in
co-operation with these peoples, who shall be consulted
on the organisation and operation of such programmes.
Where feasible, these peoples shall progressively assume
responsibility for the organisation and operation of such
special training programmes, if they so decide.

Article 23

1. Handicrafts, rural and community-based industries,
and subsistence economy and traditional activities of the
peoples concerned, such as hunting, fishing, trapping
and gathering, shall be recognised as important factors
in the maintenance of their cultures and in their economic
self-reliance and development. Governments shall, with
the participation of these people and whenever
appropriate, ensure that these activities are strengthened
and promoted.

2. Upon the request of the peoples concerned, appropriate
technical and financial assistance shall be provided
wherever possible, taking into account the traditional
technologies and cultural characteristics of these peoples,
as well as the importance of sustainable and equitable
development.

PART V : SOCIAL SECURITY AND HEALTH

Article 24

Social security schemes shall be extended progressively
to cover the peoples concerned, and applied without
discrimination against them.

Article 25

1. Governments shall ensure that adequate health services
are made available to the peoples concerned, or shall
provide them with resources to allow them to design
and deliver such services under their own responsibility
and control, so that they may enjoy the highest attainable
standard of physical and mental health.

2. Health services shall, to the extent possible, be
community-based. These services shall be planned and
administered in co-operation with the peoples concerned
and take into account their economic, geographic, social
and cultural conditions as well as their traditional
preventive care, healing practices and medicines.

3. The health care system shall give preference to the
training and employment of local community health
workers, and focus on primary health care while
maintaining strong links with other levels of health care
services.
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4. The provision of  such health services shall be co-
ordinated with other social, economic and cultural
measures in the country.

PART VI: EDUCATION AND MEANS OF

COMMUNICATION

Article 26

Measures shall be taken to ensure that members of the
peoples concerned have the opportunity to acquire
education at all levels on at least an equal footing with
the rest of  the national community.

Article 27

1. Education programmes and services for the peoples
concerned shall be developed and implemented in co-
operation with them to address their special needs, and
shall incorporate their histories, their knowledge and
technologies, their value systems and their further social,
economic and cultural aspirations.

2. The competent authority shall ensure the training of
members of these peoples and their involvement in the
formulation and implementation of education
programmes, with a view to the progressive transfer of
responsibility for the conduct of these programmes to
these peoples as appropriate.

3. In addition, governments shall recognise the right of
these peoples to establish their own educational
institutions and facilities, provided that such institutions
meet minimum standards established by the competent
authority in consultation with these peoples. Appropriate
resources shall be provided for this purpose.

Article 28

1. Children belonging to the peoples concerned shall,
wherever practicable, be taught to read and write in their
own indigenous language or in the language most
commonly used by the group to which they belong.
When this is not practicable, the competent authorities
shall undertake consultations with these peoples with a
view to the adoption of measures to achieve this
objective.

2. Adequate measures shall be taken to ensure that these
peoples have the opportunity to attain fluency in the
national language or in one of the official languages of
the country.

3. Measures shall be taken to preserve and promote the
development and practice of the indigenous languages
of the peoples concerned.

Article 29

The imparting of general knowledge and skills that will
help children belonging to the peoples concerned to
participate fully and on an equal footing in their own
community and in the national community shall be an
aim of education for these peoples.

Article 30

1. Governments shall adopt measures appropriate to
the traditions and cultures of the peoples concerned, to
make known to them their rights and duties, especially
in regard to labour, economic opportunities, education
and health matters, social welfare and their rights deriving
from this Convention.

2. If  necessary, this shall be done by means of  written
translations and through the use of mass
communications in the languages of these peoples.

Article 31

Educational measures shall be taken among all sections
of  the national community, and particularly among those
that are in most direct contact with the peoples concerned,
with the object of eliminating prejudices that they may
harbour in respect of  these peoples. To this end, efforts
shall be made to ensure that history textbooks and other
educational materials provide a fair, accurate and
informative portrayal of the societies and cultures of
these peoples.

PART VII: CONTACTS AND CO-OPERATION

ACROSS BORDERS

Article 32

Governments shall take appropriate measures, including
by means of international agreements, to facilitate contacts
and co-operation between indigenous and tribal peoples
across borders, including activities in the economic, social,
cultural, spiritual and environmental fields.
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PART VIII: ADMINISTRATION

Article 33

1. The governmental authority responsible for the
matters covered in this Convention shall ensure that
agencies or other appropriate mechanisms exist to
administer the programmes affecting the peoples
concerned, and shall ensure that they have the means
necessary for the proper fulfilment of the functions
assigned to them.

2. These programmes shall include:

(a) the planning, co-ordination, execution and evaluation,
in co-operation with the peoples concerned, of the
measures provided for in this Convention;

(b) the proposing of legislative and other measures to
the competent authorities and supervision of  the
application of the measures taken, in co-operation with
the peoples concerned.

PART IX:  GENERAL PROVISIONS

Article 34

The nature and scope of the measures to be taken to
give effect to this Convention shall be determined in a
flexible manner, having regard to the conditions
characteristic of  each country.

Article 35

The application of the provisions of this Convention
shall not adversely affect rights and benefits of the
peoples concerned pursuant to other Conventions and
Recommendations, international instruments, treaties,
or national laws, awards, custom or agreements.

PART X: FINAL PROVISIONS

Article 36

This Convention revises the Indigenous and Tribal
Populations Convention, 1957.

Article 37

The formal ratifications of this Convention shall be
communicated to the Director-General of the
International Labour Office for registration.

Article 38

1. This Convention shall be binding only upon those
Members of the International Labour Organisation
whose ratifications have been registered with the Director-
General.

2. It shall come into force twelve months after the date
on which the ratifications of two Members have been
registered with the Director-General.

3. Thereafter, this Convention shall come into force for
any Member twelve months after the date on which its
ratification has been registered.

Article 39

1. A Member which has ratified this Convention may
denounce it after the expiration of ten years from the
date on which the Convention first comes into force, by
an act communicated to the Director-General of the
International Labour Office for registration. Such
denunciation shall not take effect until one year after the
date on which it is registered.

2. Each Member which has ratified this Convention and
which does not, within the year following the expiration
of the period of ten years mentioned in the preceding
paragraph, exercise the right of denunciation provided
for in this Article, will be bound for another period of
ten years and, thereafter, may denounce this Convention
at the expiration of each period of ten years under the
terms provided for in this Article.

Article 40

1. The Director-General of the International Labour
Office shall notify all Members of the International
Labour Organisation of the registration of all ratifications
and denunciations communicated to him by the Members
of the Organisation.
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2. When notifying the Members of the Organisation of
the registration of the second ratification communicated
to him, the Director-General shall draw the attention of
the Members of the Organisation to the date upon which
the Convention will come into force.

Article 41

The Director-General of the International Labour Office
shall communicate to the Secretary-General of the United
Nations for registration in accordance with Article 102 of
the Charter of the United Nations full particulars of all
ratifications and acts of denunciation registered by him
in accordance with the provisions of the preceding
Articles.

Article 42

At such times as it may consider necessary the Governing
Body of the International Labour Office shall present to
the General Conference a report on the working of this
Convention and shall examine the desirability of placing
on the agenda of the Conference the question of its
revision in whole or in part.

Article 43

1. Should the Conference adopt a new Convention
revising this Convention in whole or in part, then, unless
the new Convention otherwise provides-

(a) the ratification by a Member of the new revising
Convention shall ipso jure involve the immediate
denunciation of this Convention, notwithstanding the
provisions of Article 39 above, if and when the new
revising Convention shall have come into force;

(b) as from the date when the new revising Convention
comes into force this Convention shall cease to be open
to ratification by the Members.

2. This Convention shall in any case remain in force in its
actual form and content for those Members which have
ratified it but have not ratified the revising Convention.

Article 44

The English and French versions of the text of this
Convention are equally authoritative.
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The designations employed in ILO publications, which are in conformity with United Nations practice, and

presentation of material therein do not imply the expression of any opinion whatsoever on the part of the

International Labour Office concerning the legal status of  any country, area or territory or of  its authorities, or

concerning the delimitation of its frontiers.

The responsibility for opinions expressed in signed articles, studies and other contributions rests solely with

their authors, and publication does not constitute an endorsement by the International Labour Office of the

opinions expressed in them.

Reference to names of firms and commercial products and processes does not imply their endorsement by the

International Labour Office, and any failure to mention a particular firm, commercial product or process is not

a sign of disapproval.

lLO publications can be obtained through major booksellers of ILO local offices in many countries, or direct
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new publications are available free of  charge from the above address, or by email: pubvente@ilo.org

Visit our website: www.ilo.org/publns

The responsibility for opinions expressed in published articles and other contributions rests solely with their

authors, and the opinions expressed in the  publication do not necessarily represent an endorsement of the

views of  the Nepal Federation of  Indigenous Nationalities (NEFIN).

Visit website of  NEFIN: www.nefin.org.np
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Foreword

This book is a product of two-day National Dialogue Conference on ILO Convention 169 on

Indigenous and Tribal Peoples and Peace Building in Nepal. The conference was jointly organized

by the International Labour Office (ILO) in Nepal, the Nepal Federation of  Indigenous

Nationalities (NEFIN) and the National Foundation for the Development of  Indigenous

Nationalities (NFDIN) in collaboration with SNV/Nepal, Human Rights and Good Governance

Advisory Unit (HUGOU)/DANIDA and The Canadian Cooperation Office, Nepal (CCO).

The conference was held in Kathmandu from 19-20th January, 2005 and convened more than

150 participants from diverse sections of  society, including indigenous peoples from all five

development regions, academics, journalists, representatives from government, civil society,

trade unions, employers, donor and development agencies and the United Nations. The book

consists of eight long and two short research papers presented by authors during the conference.

ILO Convention 169 on Indigenous and Tribal Peoples’ is the foremost internationally recognized
legal instrument that protects and promotes the rights of  indigenous peoples.  Convention 169
is of particular importance in multi-ethnic countries like Nepal, which has a large indigenous
population and is currently in the grips of  a severe armed conflict, because it has the potential
to provide an enabling legal framework to facilitate peace building processes through encouraging
open dialogue with indigenous peoples themselves. Key concepts in the convention are
consultation and participation of indigenous peoples in addressing issues that affect them,
which in the case of  Nepal would also include the peace process.  It is also a very useful
international legal instrument for non-indigenous peoples who are concerned about the
sustainable development of the nation.

The government is the primary agent responsible for ratification and implementation of ILO
Convention 169. However, until now the government of Nepal has remained largely unaware

of the importance of this convention and its relevance in the context of peace and nation
building in Nepal. For the last couple of  years the ILO Office in Nepal has been working
closely with NEFIN on promoting understanding of ILO Convention 169 and its specific

provisions. The ILO Office in Nepal provided a small support grant to NEFIN to organize

national/regional seminar workshops on ILO Convention 169 and to translate the original
manual accompanying the Convention from English into Nepali. Capacity-building of  the ILO’s
constituents - government, employers’ and workers’ representatives - was also organized.

The Nepali manual on Convention 169 includes various concrete examples of indigenous
peoples’ issues from different ILO member states which are relevant to the Nepal context. The

seminar workshops and translated manual have contributed to raising awareness among
indigenous and non-indigenous peoples of Nepal about the relevance and importance of

indigenous peoples’ issues and how to address them. The ILO Office in Nepal has also opened

ii



224

dialogue with the HMG Nepal for ratification of Convention 169. This process necessitated

ILO/Nepal, NEFIN and NFDIN to take a collective decision to organize a national level

conference on ILO Convention 169 with the aim of raising awareness of the provisions and

relevance of  the convention among government and other stakeholders.

The conference was a historic and successful event which was of particular significance for a

number of  reasons. Firstly, Ian Chambers, former ILO Director and UN Legal Advisor in the

Guatemalan Peace Process came from Costa Rica to share his experience from Guatemala

with the Prime Minister, ministers, bureaucrats, political leaders, indigenous activists, ILO

constituents and other participants. His presentation was highly informative and influential to

everyone. Secondly, this was the first time that a conference was successful in bringing together

both government and non-government participants in a common national-level forum for open

dialogue on issues related to indigenous peoples of Nepal.

Most importantly, the conference was successful in sensitizing government officials and political
leaders, as well as influencing the then Prime Minister Sher Bahadur Deuba, who repeated his
official commitment to ratify ILO Convention 169. The Deuba government was dissolved on
1st February 2005. This represented a major set back in terms of  ratification of  Convention
169, because at the time of dismissal the government had been very close to ratification.

Despite this set-back, the success of the conference can be attributed to the commitment and
cooperation of  a range of  individuals and institutions. On behalf  of  the conference organizing
committee, we would like to thank all individuals and institutions for their support and
cooperation. Mr. Ian Chambers deserves special thanks for accepting our invitation to come all
the way from the tropics of Costa Rica to mountainous Nepal. He made an outstanding
contribution to the conference and his insights were highly appreciated by all. We thank Mr.
Coen Kompier, Specialist on International Labour Standards, ILO Sub-Regional Office, New

Delhi whose support and encouragement made this initiative possible. We also thank Ms Sarah
Webster, ILO Sub-Regional Office, New Delhi for her extensive support and technical inputs
throughout. We thank Dr. Harka Gurung, Dr. Bhuvan Bajracharya, Hem Sharma Pokhrel,

Kedar Poudyal, Surya Bahadur Deuja, Bal Krishna Mabuhang, Malla K. Sundar, Yasso Kanti

Bhattachan, Shankar Limbu and Dilnawaz Mahanti for their academic contributions to the
programme. We thank the then Prime Minister Sher Bahadur Deuba for accepting our request
to be the chief  guest and inaugurate the conference. We also thank other the then Minister,

Yuba Raj Gyawali and State Ministers Krishna Gopal Shrestha, and Urbadutta Pant for their

remarks during the closing ceremony. We thank Dr. Shankar Prasad Sharma, Vice Chairman of
the NPC, Mr. Bal Krishna Prasai, Secretary, Ministry of  Local Development, Ms. Birgitte Feiring,
Project to Promote ILO Policy on Indigenous and Tribal Peoples, ILO-Geneva, Mr. Baburam

Regmi, Joint Secretary of  HMG/Ministry of  Law and Ms. Laxmi Rai, Former Member-Secretary

of  the National Women’s Commission, for chairing different sessions of  the conference.

ii
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We also thank all panelists and participants for their active participation and lively debate

throughout the two days. We owe special thanks to DANIDA/HUGOU, SNV/Nepal, CCO/

Nepal, NEFIN-JEP and the ILO Japan Project for their financial support, without which this

event would not have been possible. We also extend our thanks and appreciation to the

translators, rapporteurs, NEFIN, ILO and NFDIN staff  for their hard work in making the

seminar a real success.

We hope that this book will serve as a useful resource for government officials, ILO constituents,

development workers, political leaders, indigenous activists and many others who are concerned

with the multi-faceted issues facing indigenous peoples, particularly in the context of unraveling

the current political crisis of the nation and bringing peace and stability to Nepal. Last, but by

no means least, we thank the Project to Promote ILO Policy on Indigenous and Tribal Peoples

(PRO 1691), ILO/HQ, Geneva for providing funds to publish this book in both Nepali and

English.

Dr. Om Gurung Leyla Tegmo-Reddy
General Secretary, NEFIN Director, ILO/Nepal

1 www.ilo.org/indigenous
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Inaugural Speech delivered by
Mr. Sher Bahadur Deuba,
Former Prime Minister of  Nepal

I am happy to be here to address this conference on ILO
Convention 169 on Indigenous People and Peace Building
in Nepal. It is indeed commendable that the International
Labor Organization has been playing a strategic global role
in protecting and uplifting the rights and status of
indigenous people for more than five decades.

Convention No. 169 is, I believe, among the foremost legally
binding instruments of  international law with regard to the
protection and promotion of rights of indigenous people
throughout all UN Member states. The comprehensive framework of  this Convention binds
nation states to respect all cultures, ways of life, traditions and customary laws of indigenous
and tribal peoples and consult them in policy decisions directly affecting them. The Constitution
of the Kingdom of Nepal 1990 also articulates the same spirit and privilege for indigenous and
tribal peoples.

In my long struggle to re-establish democracy in Nepal, these were some of  the very same key
values I held dear to my heart. Freedom, equity and equality for all, regardless of caste, creed
or ethnicity is a goal we all actively pursued in our quest. I would like to reassure this August
gathering that my personal commitment to it has not dimmed with the passage of time.

This particular Convention’s emphasis on the need for socio-economic, political and cultural
empowerment of  indigenous and tribal groups as a means to poverty alleviation and social
development is also in keeping with our national priorities and is consistent with the Tenth
Five-Year Development Plan and the PRSP. In the process of  developing these key strategies
we have honestly acknowledged the shortcomings of past efforts to improve the status of
many of  our ethnic-indigenous nationalities. Thus, the major focus of  the current plan and
PRSP is to mainstream opportunities for all, especially the most marginalized indigenous groups
of  Nepal in our endeavors to eradicate poverty.

In today’s globalized world, ethnicity and identity politics are at the root of  almost all-
contemporary conflicts. The development of  effective multicultural policies, therefore, presents
a challenge for all democratic societies whether in the industrialized or the developing world.
As Nepal is a fledging democracy, this process is particularly challenging. Therefore, we are
keen to learn from other countries with plural societies  that have been successful at all inclusive
development and peace processes.

v
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It is in realization of the fact that a one-size fit all approach to development does not to justice
to all that we adopted the decentralization approach to governance and development in Nepal.
Similarly, we are committed to the promotion of  equitable access for women, Dalits and
indigenous people to all aspects of  national life through a reservation policy which all of  you
are aware is in the process of being regulated.

In an ethnically diverse country such as ours, development approaches must stress the need to
empower indigenous people living in remote and inaccessible parts of the country if we want
to move forward as a nation. If this Convention can provide a framework for addressing the
need of  Nepal’s ethnic groups in a manner acceptable to society as a whole, the government
will move forward towards its ratification.

The commitment of this government, as well as my personal commitment towards establishing
peace in our country, has been undiminished by the long wait for the other side to respond. We
are waiting with patience and hope that the insurgents will realize the need for dialogue to
establish the people’s agendas, which are common to a large extent to both our quests, including
the empowerment of  indigenous peoples. I would like to make good use of  this platform to
issue a clarion call to urge them to come forward and find common ground to ensure peace and
prosperity for all Nepalese.

Finally, I would like to thank the ILO for bringing our attention to this important instrument
of international law and for the support and commitment the ILO office in Nepal has shown
towards promoting long-term peace and towards improving the lives of  our peoples.

vi
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Welcome Speech delivered by

Leyla Tegmo-Reddy, Director, ILO Nepal

I have the great honor and pleasure of
welcoming all of you here to the National
Conference on ILO Convention No. 169 on
Indigenous and Tribal Peoples and Peace-
building in Nepal. This conference has been
organized by the National Foundation for the
Development of Indigenous Nationalities, the
Nepal Federation of  Indigenous Nationalities
and the International Labor Office in Nepal.

The conference has been co-funded by the
DANIDA/Human Rights and Good
Governance Advisory Unit (HUGOU), the
Netherlands Development Organization (SNV), the Canadian Cooperation Office (CCO) and
the ILO-Japan Program. I would like to express my sincere thanks for the support and solidarity
received from the development partners in this important initiative.

Since the 1920s, the ILO has played a leading and important role worldwide for the protection
of the rights of indigenous and tribal peoples or adivasi-janajati as they are known here in
Nepal. ILO Convention No.169 on Indigenous and Tribal Peoples is currently the only
international legally binding instrument that protects the rights of  indigenous and tribal peoples.
This gives the ILO a particular responsibility in setting and monitoring policy standards and
guiding work on these issues.

Discrimination against indigenous and tribal peoples is prevalent in all areas of social, cultural,
economic and political life in South Asia. This is despite the existence of national and
international guarantees of equality and nondiscrimination. Research has highlighted the special
vulnerability of indigenous and tribal peoples in the areas of underemployment, migration,
bonded and forced labor, discrimination, trafficking and child labor, among a number of other
ILO concerns.

The provisions of  Convention No.169 form a comprehensive development framework which
has been used to guide policy directions related to indigenous and tribal peoples across the
world. In light of  the current socioeconomic status of  the majority of  Nepal’s ethnic-indigenous
groups, the ILO and our indigenous partner organizations are convinced that ratification and
implementation of  Convention No. 169 would provide an integrated framework for realizing
their aspirations and for providing a set of standards on which future policies and programs for
Nepal’s indigenous nationalities could be based.
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Convention No.169 advocates respect for indigenous people’s cultures and distinct ways of

life. Participation and consultation are central concepts, based on the belief that indigenous

and tribal peoples have the right to continue to exist with their own identities and have the

right to determine their own priorities and pace of  development. The Convention provides the

framework for discussions and negotiations between governments and indigenous peoples,

which are fundamental for social development and inclusion.

Substantive issues contained within the Convention include; human and gender rights, land

and resource rights, displacement, resettlement and compensation, employment and conditions

of work, vocational training and traditional economic activities, educational and culture, social

security and health.

The general approach outlined in Convention No.169 clearly emphasizes the need for socio-

economic, political and cultural empowerment of  these groups as a means to poverty alleviation
and social development. This approach is consistent with that advocated in Nepal’s Tenth Five-
year Development Plan and Poverty Reduction Strategy Paper, which acknowledge the failure of
past efforts to improve the status of  many of  the ethnic-indigenous nationalities. The activities
laid out in the Tenth Plan aim to bring the indigenous nationalities into the mainstream in a
manner that will not jeopardize their specific needs and identities. Increasing employment
opportunities for the most marginalized ethnic groups is another major focus area.

At the request of our indigenous partners, the ILO office in Nepal has been working in
conjunction with the Nepal Federation of  Indigenous Nationalities (NEFIN), LAHURNIP
and other indigenous peoples and organizations to promote Convention No.169 on Indigenous
and Tribal Peoples.

Since its adoption in June 1989, 17 countries have ratified the convention, mostly in Latin
America. This is not surprising given the fact that in recent years many governments in the
Latin American region have recognized the multi-ethnic and multi-cultural characters of their

nations and the need for respecting this diversity for political stability and social progress. With

this in mind, we look forward to hearing from Mr. Ian Chambers, a former ILO Director and
UN Legal adviser in the Guatemala peace process about how Convention No. 169 was used to
facilitate and establish lasting peace after 37 years of  civil war.

In Nepal, there is increasing recognition among diverse sections of society of the importance
of social inclusion for development and peace. A central tenet, enshrined in the ILO Constitution

of 1919, is that lasting peace can only be guaranteed by social justice. With this in mind, we are
convinced that ushering in more socially inclusive policies and increasing representation of all

marginalized groups, including indigenous nationalities, in all areas of social, economic and
political life is the key to ensuring long-term peace and stability.
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We very much hope that this dialogue conference will act as a catalyst to mainstream indigenous

issues in the activities of  His Majesty’s Government of  Nepal, donors and civil society, using

the provisions and approach of  Convention No. 169 as the minimum standard to guide socially

inclusive activities and policies which will help build a solid foundation for lasting peace.

Right Honorable Prime Minister, I would like to recall the commitment you expressed on

August 9, 2004 to ratify Convention No. 169. I can assure you that the ILO stands ready to

provide your government and the indigenous people’s organizations with support to ensure its

effective implementation. We also hope that other development partners will join in the effort

to make this a reality.

Welcome again and thank you.
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Vote of  Thanks by Dr Om Gurung,

General Secretary, NEFIN

As the relevance of ILO Convention

No 169 has been well highlighted by

the Prime Minister, Minister and the

Country Director of  ILO,  I  don’t

think it is necessary for me to repeat it

again. Instead, I would like to extend

my heartfelt gratitude towards all

those who helped to organize and

realize this program and the Prime

Minister for clarifying the viewpoint
of  His Majesty’s Government besides
inaugurating the conference.

Similarly, I would like to extend my
gratitude to the Co-chairman of  the
Governing Council of the National
Foundation for Development of  Indigenous Nationalities and honourable minister Yubraj
Gyawali for shedding light on government standpoint. I also thank Mr. Ian Chambers who has
arrived from Costa Rica on other side of the globe to present his working paper, which gives
extensive insights and reflections on the  the conflict situation in Nepal. I would also like to
express my gratitude to those institutions such as DANIDA/HUGOU, Netherlands
Development Organization (SNV), Canadian Cooperation Office (CCO), ILO-Japan and

Janajati Empowerment Project (JEP) for extending financial support to the dialogue conference.
I also thank the participants who, irrespective of  the adverse situation, travelled from five
development regions to safeguard their rights. On behalf  of  the organizing committee, I would

also like to thank political leaders, janajati activists, secretaries and other officials representing

various ministries.

I am also grateful to the Honorable Minister Yubraj Gyawali for his words on the importance
of ILO Convention 169. He has  mentioned the  difficulties in ratifying it in the absence of

parliament. Nevertheless, we have already seen several related regulations promulgated through
ordinance.  As such, the government could ratify the convention should it choose to do so.

With this is mind, I request Rt. Honorable Prime Minister and Minister to take a keen interest
with regards to this issue.
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Closing Remarks by Prof. Santa Bahadur Gurung

Vice Chairman, NFDIN

Rt. Honorable Prime Minister,

Co-chairman of  National Foundation

for Development of Indigenous

Nationalities and Minister Yubraj

Gyawali, Director ILO-Nepal, former

director of  ILO, General Secretary of

NEFIN, representatives of  UNDP,

secretaries and participants.

The indigenous population of the
world is assumed to be 300 million.
The United Nations declared 1995 to
2004  to be the International Decade
of  the World's Indigenous Peoples.
The objective was to ratify the UN Draft Declaration on the Rights of Indigenous Peoples
within the space of the decade.  However, this was not achieved.

As I have come to know, the United Nations, with the aim of  increasing awareness of  the
issue, has yet again declared 2004 to 2013 as the Second International Decade of  the World’s
Indigenous Peoples. This demonstrates the increasing international interest  in the issues
pertaining to indigenous peoples. The UN was established in 1945, but the ILO was created
even earlier in 1919 and was the first agency to become part of the United Nations system.

Upon holding discussions with the representatives of indigenous peoples and governments

between 1987 to 1989, the ILO-endorsed the convention on indigenous tribal peoples that
came to be Convention No. 169. This convention focuses on the rights of  indigenous peoples
and is internationally recognized. By January 2003, 17 countries had ratified it.

In the course of  this two-day conference, we are going to discuss ILO Convention No. 169 and

the rights of indigenous nationalities in Nepal. A number of working papers with a Nepali
perspective on ILO Convention No. 169 will be tabled. The Convention specifically includes
issues such as the right to social security and the participation of representative institutions of

indigenous peoples in policy and decision-making processes.  There is a separate paper addressing

these.
The conference will take up issues pertaining to the right to education, communications,
traditional land, traditional judicial system of the indigenous peoples, and the right to self-

determination, religion, reservation and employment, special arrangement in health, and

education among other rights.
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In Nepal’s context, the provisions of  ILO Convention 169 contain ample benefits for indigenous

nationalities, which will help to foster and maintain good relations between indigenous

nationalities and the state. It can also help mainstream indigenous peoples in poverty alleviation

efforts. This will open avenue for the resolution of  the fundamental problems of  the indigenous

people, who comprise 40 percent of  the country’s population.

In the context of  the ongoing rebellion, the ILO Convention No. 169  could be an important

agenda in the peace dialogue. Meanwhile, the ratification of the Declaration will impart a

positive message to the world that the state is democratic. Likewise it will also leave a positive

impression on the donor community.

Keeping in view the benefits of Convention 169, the following will be taken into account in

the course of discussion:

a) The steps involved in ratifying the declaration
b) The responsibility of the state in ratifying the declaration
c) Role that indigenous peoples and organization need to play in  this regard

As long the indigenous peoples are discriminated on grounds of  language, religion and economy,
their fundamental rights as citizens will not be established. In this crusade, NEFIN and NFDIN
are two sides of  the same coin. However, the nature and working area of  each slightly varies.
NEFIN takes a hard stance and may take to the streets, while the NFDIN works as a bridge
between the indigenous peoples and the government with less extreme methods.

I am confident and hopeful that this two-day conference will build necessary grounds in ratifying
the Draft Declaration. Hereby, I also declare the end of  this Inaugural session.

Thank you
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