FUNDAMENTAL RIGHTS AT WORK
AND INTERNATIONAL LABOUR STANDARDS






FUNDAMENTAL RIGHTS AT WORK
AND
INTERNATIONAL LABOUR STANDARDS

International Labour Office Geneva



Copyright © International Labour Organization 2003
First published 2003

Publications of the International Labour Office enjoy copyright under Protocol 2 of the Uni-
versal Copyright Convention. Nevertheless, short excerpts from them may be reproduced with-
out authorization, on condition that the source is indicated. For rights of reproduction or
translation, application should be made to the Publications Bureau (Rights and Permissions),
International Labour Office, CH-1211 Geneva 22, Switzerland. The International Labour
Office welcomes such applications.

Libraries, institutions and other users registered in the United Kingdom with the Copyright
Licensing Agency, 90 Tottenham Court Road, London W1P 4LP [Fax: (+ 44) (0) 207 631 5500;
email: cla@cla.co.uk], in the United States with the Copyright Clearance Center, 222 Rose-
wood Drive, Danvers, MA 01923 [Fax (+1) (978) 750 4470; email: info@copyright.com], or
in other countries with associated Reproduction Rights Organizations, may make photocopies
in accordance with the licences issued to them for this purpose.

ILO
Fundamental rights at work and international labour standards
Geneva, International Labour Office, 2003

Workers rights, freedom of association, collective bargaining, equal employment oppor-
tunity, forced labour, child labour, young worker, ILO convention, comment, application.
04.02.5

ISBN 92-2-113375-3

ILO Cataloguing in Publication Data

The designations employed in ILO publications, which are in conformity with United Nations
practice, and the presentation of material therein do not imply the expression of any opinion
whatsoever on the part of the International Labour Office concerning the legal status of any
country, area or territory or of its authorities, or concerning the delimitation of its frontiers.

The responsibility for opinions expressed in signed articles, studies and other contributions
rests solely with their authors, and publication does not constitute an endorsement by the
International Labour Office of the opinions expressed in them.

Reference to names of firms and commercial products and processes does not imply their
endorsement by the International Labour Office, and any failure to mention a particular firm,
commercial product or process is not a sign of disapproval.

ILO publications can be obtained through major booksellers or ILO local offices in many
countries, or direct from ILO Publications, International Labour Office, CH-1211 Geneva 22,
Switzerland. Catalogues or lists of new publications are available free of charge from the
above address or by email: pubvente@ilo.org.

Photocomposed in Switzerland WEI
Printed in Switzerland PCL



CONTENTS

Introduction ... ... ...

Freedom of association,

Bernard Gernigon, Alberto Odero and Horacio Guido . ..............
2.1 Introduction . ... .
2.2 Content of the standards on freedom of association ...........
2.3 Summary of the principles of the Committee of Experts ........
2.4 Application of standards and principles in practice ............

. Collective bargaining,

Bernard Gernigon, Alberto Odero and Horacio Guido . ..............
3.1 Introduction ... ... ...
3.2 Content of the standards . ........... .. .. .. ... .. .. .. ....
3.3 Summary of the principles of the Committee of Experts ........
3.4 Application of the standards and principles in practice .........

. The abolition of forced or compulsory labour,

Max Kernand Carmen Sottas . ...........o i
4.1 Introduction . .. ..o
4.2 The Forced Labour Convention, 1930 (N0.29) ...............

4.3 The Abolition of Forced Labour Convention, 1957 (No. 105)

Equality of opportunity and treatment in employment and occupation,

Constance Thomas and Yuki Horii ........... ... ... ... ... ......
5.1 Introduction . ....... ... ... ...
5.2 Content of the standards on non-discrimination ..............
5.3 Summary of the principles of the Committee of Experts ........

5.4 Practical difficulties and principal obstacles in the application

of the Conventions . ......... . i e

o o1 o1

13
17

21
21
22
28
30

33
33
34
45

57
57
60
72

81



Fundamental rights at work and international labour standards

6. Protection of children and young persons,

Ricardo Hernandez-Pulido and Tania Caron . .................... 89
6.1 Introduction .. ..... ... .. 89
6.2 The elimination of child labour ........................... 91
6.3 Conditions of employment of young persons . ................ 113
GloSSary . . 127
Bibliographical references and Internet sites . ...................... 129
Tables
2.1 Instruments on freedom of association ..................... 18
3.1 Instruments on collective bargaining . ...................... 31
4.1 Instruments on the abolition of forced or compulsory labour . .. .. 49
5.1 Instruments on non-discrimination and equality of opportunity and
treatment in employment and occupation . .................. 84
6.1 Instruments on the elimination of child labour . .............. 118
6.2 Instruments on the conditions of employment of young persons .. 120

Vi



INTRODUCTION ]

The concept of international labour standards is a fairly recent devel-
opment in the context of world history. It was the Industrial Revolution in
the nineteenth century and the related movement of ideas that served as a
catalyst for the evolution of international human rights, and in particular
of international labour standards. As the human cost of industrialization
became apparent, there was increased awareness of the importance of pro-
tecting workers and establishing a universal set of international standards
to ensure equal protection for all. In parallel, industrialists feared that they
would lose out to competitors if they unilaterally improved working con-
ditions. This led to the need for international social regulation in order to
achieve a level playing-field for all parties.

The International Labour Organization (ILO) was established in 1919
with the aim of promoting social justice. The Declaration of Philadelphia
of 1944 further specified and developed this approach. The main means of
action was the adoption of international standards in the form of Conven-
tions, which — similar to treaties — create obligations for member States once
they have been ratified, and Recommendations. The principle that labour
standards are an essential pillar of development and peace was enshrined
in the ILO Constitution. The application of standards is seen as being vital
for social stability, economic progress and lasting peace.

A unique element in the development of ILO standards, which sets
them apart from other international standards, is the aspect of tripartitism.
The participation of governments, along with the most representative work-
ers’ and employers’ organizations, is an integral part of the ILO. Despite
the sometimes conflictual nature of tripartitism, the participation of all three
parties is necessary to find common ground for social and economic goals.
Standards adopted through tripartitism result in a certain degree of
dynamism and universality due to the fact that they are adopted by means
of a process of consultation and result in a consensus of the diverse opin-
ions of the various parties. As a result, the standards adopted are more
adaptable to differing economic and social situations, while retaining all
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their universality. At the same time, these human rights at work are closely
interlinked with the full range of other human rights, which would lose much
of their meaning without the solid basis of fundamental economic and social
rights developed by the ILO.

It is important to emphasize the existence of international human rights
law, which has been developed over the past 50 years and in which the ILO
has played a vital role, even anticipating the series of international instru-
ments and supervisory mechanisms which were established at both global and
regional levels in the twentieth century. In 1919, the ILO Constitution estab-
lished the right of association of workers and employers and the principle of
equal remuneration for work of equal value, and in 1930 the 14th Session of
the International Labour Conference (ILC) adopted the Forced Labour Con-
vention (No. 29). In 1948, the United Nations adopted the Universal Declar-
ation of Human Rights, which sets forth the major principles of human
rights, although without developing them. Just a few months earlier, the ILC
had adopted the Freedom of Association and Protection of the Right to
Organise Convention (No. 87), governing the right of association of workers
and employers. Prior to the United Nations International Covenants (1966),
the ILC had already adopted other detailed Conventions on human rights:
the Right to Organise and Collective Bargaining Convention, 1949 (No. 98);
the Equal Remuneration Convention, 1951 (No. 100); the Abolition of Forced
Labour Convention, 1957 (No. 105); and the Discrimination (Employment
and Occupation) Convention, 1958 (No. 111). Recently, the Worst Forms of
Child Labour Convention, 1999 (No. 182), has supplemented the protection
afforded to children by the Minimum Age Convention, 1973 (No. 138).

Another prominent aspect of ILO standards is their system of enforce-
ment through a multi-layered supervisory system, which is considered to be
one of the most efficient at the international level. In order to ensure the
application of standards in national law, a number of tools have been devel-
oped over the years. These include a regular supervisory system under which
member States that have ratified Conventions are obliged to send in reports
according to a periodic reporting schedule. The reports are examined by the
Committee of Experts on the Application of Conventions and Recom-
mendations (CEACR), an independent body consisting of 20 highly quali-
fied independent experts in the legal or social fields. The tripartite Conference
Committee on the Application of Standards then examines the CEACR’s
report. In addition, special supervisory tools exist for complaints contain-
ing specific allegations against a member State. These include the procedures
set out in articles 24 and 26 of the ILO Constitution for cases of non-obser-
vance of the obligations deriving from a ratified Convention. Moreover, alle-
gations concerning infringements of the principles of freedom of association
may be made against governments, even if the country has not ratified the
Conventions concerned.

At the end of the Cold War period in the late 1980s and early 1990s,
the ILO felt the need to reassess its place in the changing global climate. It

2



Introduction

was decided that the ILO would give greater priority to promoting funda-
mental principles and rights. After some discussion, it was decided that eight
Conventions concerning freedom of association, forced labour, equality of
employment and opportunity, and child labour, were fundamental princi-
ples and rights that were either directly or indirectly contained in the ILO
Constitution. Although these instruments were set apart from the others,
the only legal change was the obligation to report every two years under the
regular supervisory system, instead of every five years, as for most other
Conventions.

The international labour standards concerning fundamental principles
and rights and the ILO’s supervisory system should be distinguished from
the 1998 Declaration on Fundamental Principles and Rights at Work and
its Follow-up. Even though the fundamental Conventions are an expression
of the principles contained in the ILO Constitution, the Declaration, which
is a promotional instrument, adopts a different approach. The Declaration’s
focus is on helping States to achieve compliance with the fundamental prin-
ciples and rights through technical cooperation. In addition to technical
cooperation, each year the ILO publishes a global report on one of the four
fundamental principles, which serves as an assessment tool to improve the
targeting of 1LO technical cooperation, as well as a self-assessment tool for
member States to see what progress has been made over a four-year period.
The Declaration sets a decisive new benchmark, as it states that:

.. all Members, even if they have not ratified the Conventions in question,
have an obligation, arising from the very fact of membership in the Organ-
ization, to respect, to promote and to realize, in good faith and in accordance
with the Constitution, the principles concerning the fundamental rights which
are the subject of those Conventions, namely:

(a) freedom of association and the effective recognition of the right to col-
lective bargaining;

(b) the elimination of all forms of forced or compulsory labour;

(c) the effective abolition of child labour; and

(d) the elimination of discrimination in respect of employment and occupation.

In the chapters that follow, the fundamental standards are examined
along with other directly relevant standards. There is also a summary of the
main principles of the CEACR. In addition, information is provided on the
application of standards in practice and the main problems encountered in
this respect. At the end of every chapter, a table shows the number of rat-
ifications of the fundamental Conventions and other related Conventions,
as well as the main decisions of the Governing Body on the status of these
instruments (including the relevant Recommendations).

In conclusion, it should be emphasized that the main pillar of the notion
of decent work, which is at the core of the ILO’s strategy, is respect for fun-
damental rights at work. Indeed, this approach might otherwise be expressed
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as “the rights way to decent work”, with the inference that, while the prob-
lems and debates linked to globalization are not in any way new, they are
now to be viewed more basically from the human rights perspective.

Jean-Claude Javillier
Director, International Labour Standards Department



FREEDOM OF ASSOCIATION 2

Bernard GERNIGON, Alberto ODERO
and Horacio GUIDO

2.1 INTRODUCTION

In its Preamble, the Constitution of the ILO (1919) affirms the princi-
ple of freedom of association as being among the means of improving the
conditions of workers and ensuring peace. The 1944 Declaration of Philadel-
phia, which forms part of the Constitution of the ILO, affirms that “free-
dom of expression and of association are essential to sustained progress”
and emphasizes that they are among the “fundamental principles on which
the Organisation is based”. In June 1998, the International Labour Con-
ference adopted the ILO Declaration on Fundamental Principles and Rights
at Work and its Follow-up, which states that “all Members, even if they have
not ratified the [fundamental] Conventions (...), have an obligation, arising
from the very fact of membership in the Organization, to respect, to pro-
mote and to realize, in good faith and in accordance with the Constitution,
the principles concerning the fundamental rights which are the subject of
those Conventions”. These principles include freedom of association and
the effective recognition of the right to collective bargaining. The Declara-
tion considers as fundamental the principles of the Freedom of Association
and Protection of the Right to Organise Convention, 1948 (No. 87), and
the Right to Organise and Collective Bargaining Convention, 1949 (No. 98).

A summary of the relevant ILO instruments is given in table 2.1 on p. 18.

Freedom of association and collective bargaining are of vital impor-
tance for the social partners, since they enable them to establish rules in such
areas as working conditions, including wages, and to further more general
claims.
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2.2 CONTENT OF THE STANDARDS ON FREEDOM

OF ASSOCIATION

2.2.1 The right to organize, independence of organizations

and non-interference by the authorities

The Freedom of Association and Protection of the Right to Organise

Convention, 1948 (No. 87), applies to workers and employers and their or-
ganizations and sets forth the following rights and guarantees:

Workers and employers, without distinction whatsoever, shall have the
right to establish and, subject only to the rules of the organization con-
cerned, to join organizations of their own choosing without previous
authorization.

Workers’ and employers’ organizations shall have the right to draw up
their constitutions and rules, to elect their representatives in full free-
dom, to organize their administration and activities and to formulate
their programmes. The public authorities shall refrain from any inter-
ference which would restrict this right or impede the lawful exercise
thereof.

Workers’ and employers’ organizations shall not be liable to be dissolved
or suspended by administrative authority.

The acquisition of legal personality by workers’ and employers’ organ-
izations, federations and confederations shall not be made subject to
conditions of such a character as to restrict the application of the above
provisions.

Workers’ and employers’ organizations shall have the right to establish
and join federations and confederations. The above four provisions
apply to federations and confederations of organizations of workers
and employers.

Any organization, federation or confederation shall have the right to
affiliate with international organizations of workers and employers.

In exercising the rights provided for in the Convention, workers and
employers and their respective organizations, like other persons or or-
ganized collectivities, shall respect the law of the land. The law of the
land shall not be such as to impair, nor shall it be so applied as to
impair, the guarantees provided for in the Convention.

The extent to which the guarantees provided for in the Convention shall
apply to the armed forces and the police shall be determined by national
laws or regulations.

The term “organization” means any organization of workers or of
employers for furthering and defending the interests of workers or of
employers.



Freedom of association

e Each Member of the International Labour Organization for which the
Convention is in force undertakes to take all necessary and appropri-
ate measures to ensure that workers and employers may exercise freely
the right to organize.

2.2.2 Protection against acts of discrimination
and interference

The Right to Organise and Collective Bargaining Convention, 1949
(No. 98), sets forth the following guarantees relating to the right to organize:*

e Workers shall enjoy adequate protection against acts of anti-union dis-
crimination in respect of their employment.
Such protection shall apply more particularly in respect of acts calcu-
lated to:

— make the employment of a worker subject to the condition that he
or she shall not join a union or shall relinquish trade union mem-
bership;

— cause the dismissal of or otherwise prejudice a worker by reason of
union membership or because of participation in union activities
outside working hours, or with the consent of the employer, within
working hours.

e Workers’ and employers’ organizations shall enjoy adequate protection
against any acts of interference by each other or each other’s agents or
members in their establishment, functioning or administration.

In particular, acts which are designed to promote the establishment
of workers’ organizations under the domination of employers or
employers’ organizations, or to support workers’ organizations by finan-
cial or other means, with the object of placing such organizations under
the control of employers or employers’ organizations, shall be deemed
to constitute acts of interference.

The Convention provides that “machinery appropriate to national con-
ditions shall be established, where necessary, for the purpose of ensuring
respect for the right to organize”, as defined by the preceding provisions.

With regard to its scope of application, the Convention provides that the
extent to which the guarantees for which it provides shall apply to the armed
forces and the police shall be determined by national laws or regulations.
Furthermore, the Convention does not deal with the position of public ser-
vants, nor shall it be construed as prejudicing their rights or status in any
way.
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2.2.3 Protection and facilities to be afforded
to workers’ representatives

The Workers’ Representatives Convention, 1971 (No. 135), supplements
the provisions of Convention No. 98 relating to anti-union discrimination
since, although Convention No. 98 refers to the protection which shall be
enjoyed by workers and trade union members, it does not specifically address
the question of the protection of workers’ representatives, nor the facilities
necessary for them to carry out their functions.

For the purposes of Convention No. 135, these representatives may, in
accordance with national law or practice, be representatives designated or
elected by trade unions, or representatives who are freely elected by the work-
ers of the enterprise (although in the latter case, their functions must not
include activities that are recognized as the exclusive prerogative of trade
unions). The type or types of representatives concerned may be determined
through national laws or regulations, collective agreements, arbitration
awards or court decisions.

With regard to the protection of workers’ representatives in the enter-
prise, the Convention provides that they “shall enjoy effective protection
against any act prejudicial to them, including dismissal, based on their sta-
tus or activities as a workers’ representative or on union membership or par-
ticipation in union activities, in so far as they act in conformity with existing
laws or collective agreements or other jointly agreed arrangements”.

The Workers’ Representatives Recommendation, 1971 (No. 143), lists
as examples a number of measures with a view to affording effective pro-
tection against acts deemed to be prejudicial, including: detailed and pre-
cise definition of the reasons justifying termination of employment;
consultation with, or an advisory opinion from, an independent or joint
body; a special recourse procedure; an effective remedy for unjustified ter-
mination of employment including, unless this is contrary to the basic
principles of the law of the country concerned, reinstatement with pay-
ment of unpaid wages and with maintenance of acquired rights; the lay-
ing upon the employer of the burden of proof; recognition of a priority
to be given to workers’ representatives with regard to their retention in
employment in the case of reduction of the workforce. According to the
Recommendation, the protection set out in the Convention should also
apply to workers who are candidates for election or appointment as work-
ers’ representatives.

Convention No. 135 also provides that facilities in the enterprise shall
be afforded to workers’ representatives as may be appropriate in order to
enable them to carry out their functions promptly and efficiently. In this
connection, account has to be taken of the characteristics of the industrial
relations system of the country and the needs, size and capabilities of the
enterprise concerned. The Convention emphasizes that the granting of such
facilities must not impair the efficient operation of the enterprise concerned.

8
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Recommendation No. 143 lists a number of facilities for workers’ trade
union representatives, including: the granting of time off from work with-
out loss of pay or benefits; access to workplaces, to the management of the
enterprise and to management representatives empowered to take decisions;
authorization to collect trade union dues; authorization to post trade union
notices; distribution of union documents to workers; material facilities and
information necessary for the exercise of their functions. The Recommen-
dation envisages guarantees for employers that the facilities should not impair
the efficient operation of the enterprise. It also envisages that elected rep-
resentatives (of workers) should be given similar facilities as trade union
representatives.

Effect may be given to the provisions of Convention No. 135 through
national laws or regulations or collective agreements, or in any other man-
ner consistent with national practice.

The Convention also states that “the existence of elected representa-
tives” must not be “used to undermine the position of the trade unions con-
cerned or their representatives” and, at the same time, that appropriate
measures have to be taken to “encourage co-operation on all relevant mat-
ters between the elected representatives and the trade unions concerned and
their representatives”.

2.2.4 The right of association of
rural workers’ organizations

The Right of Association (Agriculture) Convention, 1921 (No. 11), pro-
vides that each Member which ratifies the Convention undertakes to “secure
to all those engaged in agriculture the same rights of association and com-
bination as to industrial workers, and to repeal any statutory or other pro-
visions restricting such rights in the case of those engaged in agriculture”.
This protection is very limited in scope and it therefore appeared necessary
to devote a specific instrument to rural workers.

The Rural Workers’ Organisations Convention, 1975 (No. 141), associ-
ates rural workers’ organizations with economic and social development for
the permanent and effective improvement of their conditions of work and
life.

Convention No. 141 applies to organizations of rural workers (includ-
ing organizations not restricted to but representative of rural workers), to
rural workers and wage earners and, subject to certain conditions, to ten-
ant farmers, sharecroppers or small owner-occupiers, even if they are
self-employed.

Convention No. 141 sets forth the right of rural workers to establish
and join organizations of their own choosing with a view to participating
in economic and social development and in the benefits resulting from it.
These organizations must be independent, established on a voluntary basis,

9
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and must remain free from all interference, coercion or repression. The Con-
vention reaffirms the principles set out in Convention No. 87 concerning
respect for law of the land and the acquisition of legal personality. In accor-
dance with the Convention, member States are under the obligation to
encourage the development of strong and independent organizations and
to eliminate discrimination as an objective of national policy concerning
rural development. Steps also have to be taken to promote the widest pos-
sible understanding of the need to further the development of these organ-
izations and of the contribution that they can make.

The Rural Workers’ Organisations Recommendation, 1975 (No. 149),
develops the principles set out in Convention No. 141. It indicates that these
organizations should represent rural workers and defend their interests, for
instance through negotiations and consultations at all levels, including in
relation to programmes of rural development and in national planning. The
organizations should be associated with planning procedures and the func-
tioning of the competent authorities.

The Recommendation emphasizes the role of organizations of rural
workers in promoting their access to services such as credit and transport,
in the improvement of education, training and conditions of work, and in
the extension of social security and basic social services. It devotes several
paragraphs to the principles of freedom of association, collective bargain-
ing and protection against anti-union discrimination (including in relation
to other workers and organizations), refers to the issue of the access of organ-
izations to their members in a manner respecting the rights of all concerned,
and recommends adequate machinery to ensure the implementation of laws
and regulations.

The Recommendation advocates the adoption of appropriate measures
to make possible the effective participation of such organizations in the for-
mulation, implementation and evaluation of agrarian reform programmes.

The Recommendation also enumerates steps which should or might be
taken to promote a better understanding of the contribution which can be
made by rural workers’ organizations in rural matters and the means of attain-
ing this objective (information campaigns, seminars, etc.). Part of the Rec-
ommendation covers the training of the leaders and members of rural workers’
organizations with a view to achieving the objectives that are indicated.’

Finally, Recommendation No. 149 indicates that financial and mater-
ial assistance for rural workers’ organizations, including that provided by
the State, should be received in a manner which fully respects their inde-
pendence and interests, and those of their members.

10



Freedom of association
2.2.5 Trade union rights in the public administration

The Labour Relations (Public Service) Convention, 1978 (No. 151), was
adopted taking into account the fact that Convention No. 98 does not cover
certain categories of public servants and that the Workers’ Representatives
Convention, 1971 (No. 135), only applies to workers’ representatives in the
enterprise.

Convention No. 151 applies to all persons employed by public author-
ities (to the extent that more favourable provisions in other international
labour Conventions are not applicable to them). However, it is for national
laws or regulations to determine the extent to which the guarantees pro-
vided for in the Convention shall apply to: (1) high-level employees whose
functions are normally considered as policy-making or managerial,
(2) employees whose duties are of a highly confidential nature; and (3) the
armed forces and the police.

Convention No. 151 contains similar provisions to those in Convention
No. 98 concerning protection against anti-union discrimination and acts of
interference, and to those in Convention No. 135 relating to the facilities to
be afforded to representatives of organizations of public employees in order
to enable them to carry out their functions promptly and efficiently (see
above). With reference to these facilities, their nature and scope, the Labour
Relations (Public Service) Recommendation, 1978 (No. 159), indicates that
regard should be had to the Workers’ Representatives Recommendation,
1971 (No. 143) (see above).

Convention No. 151 contains a provision on procedures for determin-
ing terms and conditions of employment which is analysed (alongside cer-
tain provisions of Recommendation No. 159) in Chapter 3, “Collective
bargaining”.?

Finally, Convention No. 151 provides that “public employees shall have,
as other workers, the civil and political rights which are essential for the nor-
mal exercise of freedom of association, subject only to the obligations aris-
ing from their status and the nature of their functions”.

2.2.6 Other categories of workers

The Migration for Employment Convention (Revised), 1949 (No. 97),
lays down the principle of the non-discrimination of migrant workers in
respect of “membership of trade unions and enjoyment of the benefits of
collective bargaining”. The Protection of Migrant Workers (Underdevel-
oped Countries) Recommendation, 1955 (No. 100), states that the right of
association and freedom for all lawful trade union activities should be granted
to migrant workers and that “all practicable measures should be taken to
assure to trade unions which are representative of the workers concerned
the right to conclude collective agreements”. The Migrant Workers
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Recommendation, 1975 (No. 151), reaffirms the principle of effective equal-
ity of opportunity and treatment with nationals in respect of membership
of trade unions, exercise of trade union rights and eligibility for office in
trade unions and in labour-management relations bodies, including bodies
representing workers in enterprises.

The Indigenous and Tribal Peoples Convention, 1989 (No. 169), lays
down that governments shall do everything possible to prevent any dis-
crimination as regards “the right of association and freedom for all lawful
trade union activities, and the right to conclude collective agreements with
employers or employers’ organisations”.

The Plantations Convention, 1958 (No. 110), Parts IX and X, repro-
duces all the principles set out in Conventions Nos. 87 and 98.

The Merchant Shipping (Minimum Standards) Convention, 1976 (No.
147), is designed to ensure that States which have ratified it, for ships regis-
tered in their territory, ensure that the provisions of their laws and regula-
tions are “substantially equivalent to the Conventions or Articles of
Conventions referred to in the Appendix” to the Convention, which include
Conventions Nos. 87 and 98.

The Merchant Shipping (Improvement of Standards) Recommenda-
tion, 1976 (No. 155), indicates that “steps should be taken, by stages if nec-
essary, with a view to such laws or regulations, or as appropriate collective
agreements, containing provisions at least equivalent to the provisions of
the instruments referred to in the Appendix” to the Recommendation, which
include the Workers’ Representatives Convention, 1971 (No. 135).

2.2.7 Standards referring to strikes

Strikes are mentioned in the Abolition of Forced Labour Convention,
1957 (No. 105), and in the Voluntary Conciliation and Arbitration Recom-
mendation, 1951 (No. 92). Convention No. 105 prohibits the use of any
form of forced or compulsory labour “as a punishment for having partici-
pated in strikes” (Article 1(d)). Recommendation No. 92 advocates abstain-
ing from strikes while conciliation or arbitration procedures (Paragraphs 4
and 6) are in progress and indicates that none of its provisions may be inter-
preted “as limiting, in any way whatsoever, the right to strike” (Paragraph 7).

12



Freedom of association

2.3 SUMMARY OF THE PRINCIPLES

OF THE COMMITTEE OF EXPERTS

The standards and principles concerning freedom of association derived

from ILO Conventions and Recommendations, and the principles estab-
lished by the Committee of Experts on the basis of these instruments, may
be summarized as follows:

2.3.1 Trade union rights and civil liberties

The guarantees set out in international labour Conventions, in partic-
ular those relating to freedom of association, can only be effective if
the civil and political rights enshrined in the Universal Declaration of
Human Rights and other international instruments are genuinely rec-
ognized and protected.

2.3.2 The right of workers and employers, without distinction

whatsoever, to establish and join organizations of their
own choosing

The free exercise of this trade union right involves: the absence of any
distinction (based on race, nationality, sex, marital status, age, political
affiliation or activities) in law and in practice among those entitled to
the right of association; the absence of the need for previous author-
ization to establish organizations; and freedom of choice with regard
to membership of such organizations.

The guarantees of Convention No. 87 should apply to all workers and
employers without any distinction whatsoever, the only exceptions pro-
vided by the Convention being the armed forces and the police. Pro-
visions prohibiting the right to organize for specific categories of
workers, such as public servants, managerial staff, domestic staff or
agricultural workers, are incompatible with the express provisions of
the Convention.

2.3.3 The right to establish organizations

without previous authorization

The formalities required, such as those intended to ensure publicity, must
not be so complex or lengthy as to give the authorities in practice dis-
cretionary power to refuse the establishment of organizations. Provision
should be made for the possibility of a judicial appeal against any admin-
istrative decision of this kind to an independent and impartial body.

13
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2.3.4 The right of workers and employers to establish

and join organizations of their own choosing

The right of workers and employers to establish organizations of their
own choosing implies in particular the right to take freely the follow-
ing decisions: choice of the structure and composition of organizations;
the establishment of one or more organizations in any one enterprise,
occupation or branch of activity; and the establishment of federations
and confederations. It is derived from this principle that, although the
Convention does not aim to make trade union pluralism compulsory,
pluralism must be possible in every case, even if trade union unity was
once adopted by the trade union movement. Systems of trade union
unity or monopoly must not therefore be imposed directly by the law.

Excessive restrictions as regards the minimum number of members are
also incompatible with Article 2 of Convention No. 87.

2.3.5 Free functioning of organizations; the right

to draw up their constitutions and rules

In order for this right to be fully guaranteed, two basic conditions must
be met: firstly, national legislation should only lay down formal require-
ments as regards trade union constitutions; secondly, the constitutions
and rules should not be subject to prior approval at the discretion of
the public authorities.

The existence of a right to appeal to the courts in connection with the
approval of by-laws does not in itself constitute a sufficient guarantee.
The courts should be entitled to re-examine the substance of the case,
as well as the grounds on which an administrative decision is based.

2.3.6 The right to elect representatives in full freedom

14

The autonomy of organizations can be effectively guaranteed only if
their members have the right to elect their representatives in full free-
dom. The public authorities should therefore refrain from any inter-
ference which might restrict the exercise of this right, whether as regards
the holding of trade union elections, conditions of eligibility or the
re-election or removal of representatives.

The regulation of procedures and methods for the election of trade
union officials is primarily to be governed by the trade unions’ rules
themselves. The fundamental idea of Article 3 of Convention No. 87
is that workers and employers may decide for themselves the rules which
should govern the administration of their organizations and the elec-
tions which are held therein.
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e The intervention of the authorities in the exercise of this right should
not go beyond provisions to promote democratic principles within trade
unions or to ensure the proper conduct of the election process, with
respect for members’ rights, so as to avoid any dispute on their outcome.

2.3.7 The right of trade unions to organize
their administration

e The right of workers’ and employers’ organizations to organize their
administration without interference by the public authorities includes
in particular autonomy and financial independence, and the protection
of the assets and property of these organizations.

e Problems of compatibility with Convention No. 87 arise when the law
establishes the minimum contribution of members, specifies the pro-
portion of union funds that have to be paid to federations or requires
that certain financial operations, such as the receipt of funds from
abroad, be approved by the public authorities.

e Problems of compatibility also arise where the administrative author-
ity has the power to examine the books and other documents of an
organization, conduct an investigation and demand information at any
time, or is the only body authorized to exercise control, or if such con-
trol is exercised by the single central organization expressly designated
by the law.

e The freedom to organize their administration is not limited to strictly
financial operations but also implies that trade unions should be able
to dispose of all their fixed and movable assets unhindered and that
they should enjoy inviolability of their premises, correspondence and
communications.

2.3.8 The right of organizations to organize their activities
in full freedom and to formulate their programmes

e This right includes in particular the right to hold trade union meetings,
the right of trade union officers to have access to places of work and
to communicate with management, certain political activities of organ-
izations, the right to strike* and, in general, any activity involved in the
defence of members’ rights.

e The right to peaceful strike action must be recognized in general for
trade unions, federations and confederations in the public and private
sectors: this right may only be prohibited or subjected to important
restrictions for the following categories of workers or in the following
situations: members of the armed forces and the police; public servants
exercising authority in the name of the State; workers in essential ser-
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vices in the strict sense of the term (the interruption of which would
endanger the life, personal safety or health of the whole or part of the
population); and in the event of an acute national crisis.

The conditions that have to be fulfilled under the law in order to ren-
der a strike lawful should be reasonable and in any event not such as
to place a substantial limitation on the means of action open to trade
union organizations.

Appropriate protection should be afforded to trade union leaders and
workers against measures which may be taken against them (dismissal
or other sanctions) for organizing or participating in lawful and peace-
ful strikes.’

2.3.9 The right of workers’ and employers’ organizations

to establish federations and confederations, and to
affiliate with international organizations of workers
and employers

Workers’ and employers’ organizations should have the right to form
federations and confederations of their own choosing, which should
themselves enjoy the various rights accorded to first-level organizations,
in particular as regards their freedom of operation, activities and pro-
grammes.

International solidarity of workers and employers also requires that
their national federations and confederations be able to group together
and act freely at the international level.

2.3.10 Dissolution and suspension
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of organizations

Measures of suspension or dissolution by the administrative authority
constitute serious infringements of the principles of freedom of asso-
ciation.

The dissolution and suspension of trade union organizations constitute
extreme forms of interference by the authorities in the activities of or-
ganizations, and should therefore be accompanied by all the necessary
guarantees. This can only be ensured through a normal judicial proce-
dure, which should also have the effect of a stay of execution.

As regards the distribution of trade union assets in the event of disso-
lution, these should be used for the purposes for which they were
acquired.
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2.3.11 Protection against acts of anti-union discrimination

The protection afforded to workers and trade union officials against
acts of anti-union discrimination constitutes an essential aspect of free-
dom of association, since such acts may result in practice in denial of
the guarantees laid down in Convention No. 87.

Article 1 of Convention No. 98 guarantees workers adequate protec-
tion against acts of anti-union discrimination, in taking up employment
and in the course of employment, including at the time of termination,
and covers all prejudicial acts related to trade union membership or
participation in lawful trade union activities.®

The protection provided in the Convention is particularly important in
the case of trade union representatives and officers, as these must have
the guarantee that they will not be prejudiced on account of the union
office which they hold.

The existence of general legal provisions prohibiting acts of anti-union
discrimination is inadequate unless they are combined with effective,
expeditious, inexpensive and impartial procedures to ensure their appli-
cation in practice, coupled with sufficiently dissuasive sanctions.

Protection against acts of anti-union discrimination may take various
forms adapted to national law and practice, provided that it prevents
or effectively compensates anti-union discrimination.

2.3.12 Adequate protection against acts of interference

2.4

The legislation should make express provision for rapid appeal pro-
cedures, coupled with effective and dissuasive sanctions against acts of
interference by employers and their organizations against workers’
organizations, and vice versa.

APPLICATION OF STANDARDS
AND PRINCIPLES IN PRACTICE

Analysis of the content of the Committee of Experts’ observations for

2000 and 2001 concerning the application of Convention No. 87 shows that
comments were made for 88 of the 134 countries that have ratified the Con-
vention. However, for most of these countries, the problems observed did
not seriously impair the principles of freedom of association. The matters
addressed include restrictions on the right of association of certain cate-
gories of workers (public servants, seafarers, workers in export processing
zones, etc.) (40 countries). In a significant number of countries, the legisla-
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Table 2.1 Instruments on freedom of association

Instruments Number of | Status
ratifications
(31 August
2002)

Up-to-date instruments (Conventions whose ratification is encouraged and Recommen-
dations to which member States are invited to give effect.)

Freedom of Association and 141 Fundamental Convention.
Protection of the Right to Organ-
ise Convention, 1948 (No. 87)

Workers’ Representatives 72 The Governing Body has invited member
Convention, 1971 (No. 135) States to contemplate ratifying Convention
No. 135 and to inform the Office of any
obstacles or difficulties encountered that
might prevent or delay ratification of the

Convention.
Workers’ Representatives — | The Governing Body has invited member
Recommendation, 1971 (No. 143) States to give effect to Recommendation
No. 143.
Rural Workers’ Organisations 37 The Governing Body has invited member
Convention, 1975 (No. 141) States to contemplate ratifying Convention

No. 141 and to inform the Office of any
obstacles or difficulties encountered that
might prevent or delay ratification of the

Convention.
Rural Workers’ Organisations — | The Governing Body has invited member
Recommendation, 1975 (No. 149) States to give effect to Recommendation
No. 149.
Other instruments (This category comprises instruments that are no longer fully up
to date but remain relevant in certain respects.)
Right of Association 120 | The Governing Body has invited the States
(Agriculture) Convention, 1921 parties to Convention No. 11 that have not
(No. 11) yet ratified Convention No. 87 to contem-

plate doing so. In addition, it has invited
member States that have not ratified either
Convention No. 11 or Convention No. 87
to ratify the latter on a priority basis.

Right of Association 4 The Governing Body has invited member
(Non-Metropolitan Territories) States that have made a formal commitment
Convention, 1947 (No. 84) to apply the provisions of Convention No.

84 to contemplate ratifying Convention No.
87, and/or as appropriate, Convention No.
98. The Office has to conduct consultations
on this issue with States parties to this Con-
vention and inform the Governing Body of
the result of the consultations.

Outdated instruments  (Instruments that are no longer up to date; this category in-
cludes the Conventions that member States are no longer invited
to ratify and the Recommendations whose implementation is no
longer encouraged.)

In the area of freedom of association, no instrument has been considered as outdated by
the Governing Body.
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tion contains restrictions on the categories of persons who may hold trade
union office (distinction between nationals and foreigners) (15 countries),
restrictions on the free election of trade union leaders (12 countries), the
requirement of an excessive number of workers or employers to establish a
trade union or an employers’ association (11 countries), refusal to register
organizations or the requirement of prior authorization (12 countries).
Finally, there are a lower number of comments concerning the imposition
by law of a trade union monopoly (eight countries), denial of the right to
establish federations and confederations, or limitations on their functions
(seven countries), dissolution of organizations by administrative authority
(four countries) and the prohibition of more than one union in a single
enterprise or sector (five countries). The comments also address restrictions
on various aspects of the right to strike (the prohibition of this right for
public servants other than those exercising authority in the name of the
State, the imposition of compulsory arbitration, the prohibition of strikes
in services that are not essential in the strict sense of the term, the denial
of the right to strike for federations and confederations, and the imposition
by the government of minimum services without consulting the parties).

In relation to the application of the provisions of Convention No. 98
respecting protection against acts of anti-union discrimination and inter-
ference, the observations of the Committee of Experts for 2000 and 2001
include critical comments concerning 34 of the 148 States that have ratified
the Convention. The problems raised concern in particular legislation that
does not contain provisions prohibiting anti-union discrimination (20 coun-
tries) or acts of interference (12 countries), or that provides inadequate pro-
tection, particularly in view of the absence of procedures (five countries) or
of sufficiently dissuasive sanctions (12 countries). To a lesser extent, the
problems raised concern the slowness of compensation procedures and the
exclusion of certain categories of workers from the guarantees afforded by
the Convention (five countries).

Notes

! The provisions of Convention No. 98 respecting collective bargaining are covered in
Chapter 3.

2 With regard to workers’ education, reference should be made to other instruments. The
Paid Educational Leave Convention, 1974 (No. 140), provides that each Member shall for-
mulate and apply a policy designed to promote, by methods appropriate to national condi-
tions and practice and by stages as necessary, the granting of paid educational leave for the
purpose of (...) trade union education. The policy shall be designed to contribute, on differ-
ing terms as necessary:

(a) to the acquisition, improvement and adaptation of occupational and functional skills,
and the promotion of employment and job security in conditions of scientific and tech-
nological development and economic and structural change;

(b) to the competent and active participation of workers and their representatives in the life
of the undertaking and of the community;
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(c) to the human, social and cultural advancement of workers; and

(d) generally, to the promotion of appropriate continuing education and training, helping
workers to adjust to contemporary requirements.

Under the terms of the Convention, the financing of arrangements for paid educational
leave shall be on a regular and adequate basis and in accordance with national practice.

The Paid Educational Leave Recommendation, 1974 (No. 148), indicates that the financ-
ing of arrangements for paid educational leave should be on a regular and adequate basis
and in accordance with national practice. It adds that it should be recognized that employ-
ers, collectively or individually, public authorities and educational or training institutions or
bodies, and employers’ and workers’ organizations, may be expected to contribute to the financ-
ing of arrangements for paid educational leave according to their respective responsibilities.

The Recommendation adds that the workers’ organizations concerned should have the
responsibility for the selection of candidates for trade union education. It also indicates that
the manner in which workers who satisfy the conditions of eligibility are granted paid edu-
cational leave should be agreed upon between enterprises or the employers’ organizations con-
cerned and the workers’ organizations concerned so as to ensure the efficient continuing
operation of the enterprises in question.

Where trade union education programmes are carried out by the trade union organ-
izations themselves, they should have the responsibility for planning, approval and imple-
mentation of the programmes. Where such programmes are carried out by other educational
institutions or bodies, they should be established in agreement with the trade union organ-
izations concerned.

Furthermore, the Human Resources Development Recommendation, 1975 (No. 150),
provides that Members should aim in particular at establishing conditions permitting work-
ers to supplement their vocational training by trade union education given by their represen-
tative organizations. The Recommendation advocates that representatives of employers’ and
workers’ organizations should be included in the bodies responsible for governing publicly
operated training institutions and for supervising their operations; where such bodies do not
exist, representatives of employers’ and workers’ organizations should in other ways partici-
pate in the setting up, management and supervision of such institutions.

# Convention No. 151 also covers the settlement of collective labour disputes. This issue
is also examined in Chapter 3.

* For the Committee of Experts, although the right to strike is not mentioned explicitly
in Convention No. 87, it derives from Article 3, which sets forth the right of organizations to
organize their activities and to formulate their programmes.

® For a complete overview of the principles of the supervisory bodies on the right to
strike, see B. Gernigon, A. Odero and H. Guido: “ILO principles concerning the right to
strike”, in International Labour Review, Vol. 137, 1998, No. 4, pp. 441-481.

® For example, legislation which in practice allows employers to terminate employment
of a worker, subject to the payment of the compensation provided for by the law in all cases
of unjustified dismissal, when the real motive is the worker’s trade union membership or activ-
ities, is inadequate under the terms of Article 1 of the Convention.
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COLLECTIVE BARGAINING 3

Bernard GERNIGON, Alberto ODERO
and Horacio GUIDO

3.1 INTRODUCTION

One of the ILO’s principal missions is to promote collective bargain-
ing throughout the world. This mission was conferred upon it in 1944 by
the Declaration of Philadelphia, which forms part of the Constitution of
the ILO and which recognizes “the solemn obligation of the International
Labour Organisation to further among the nations of the world programmes
which will achieve [...] the effective recognition of the right of collective bar-
gaining”. This principle is set forth in the Right to Organise and Collective
Bargaining Convention, 1949 (No. 98), which has since achieved almost uni-
versal adhesion in terms of ratifications, bearing witness to the force of the
principles that it lays down in most countries.

A summary of the relevant ILO instruments is given in table 3.1 on p. 31.

More recently, in June 1998, the ILO took a further step by adopting
the ILO Declaration on Fundamental Principles and Rights at Work and
its Follow-up, which indicates that “all Members, even if they have not rati-
fied the [fundamental] Conventions in question, have an obligation, arising
from the very fact of membership in the Organization, to respect, to pro-
mote and to realize, in good faith and in accordance with the Constitution,
the principles concerning the fundamental rights which are the subject of
those Conventions”. These principles include the effective recognition of the
right to collective bargaining, as well as freedom of association.
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3.2 CONTENT OF THE STANDARDS
3.2.1 Definition and purpose of collective bargaining

In the ILO’s instruments, collective bargaining is deemed to be the activ-
ity or process leading up to the conclusion of a collective agreement. For
the purposes of the Collective Agreements Recommendation, 1951 (No. 91),
under Paragraph 2, the term “collective agreements”:

... means all agreements in writing regarding working conditions and terms of
employment concluded between an employer, a group of employers or one or
more employers’ organisations, on the one hand, and one or more representa-
tive workers’ organisations, or, in the absence of such organisations, the rep-
resentatives of the workers duly elected and authorised by them in accordance
with national laws and regulations, on the other.

Also under the terms of Recommendation No. 91, collective agreements
should bind the signatories thereto and those on whose behalf the agree-
ment is concluded. Stipulations in contracts of employment which are con-
trary to a collective agreement should be regarded as null and void and be
automatically replaced by the corresponding stipulations of the collective
agreement. However, stipulations in contracts of employment which are
more favourable to the workers than those prescribed by a collective agree-
ment should be respected. Recommendation No. 91 therefore established in
1951 the principle of the binding nature of collective agreements and their
precedence over individual contracts of employment, with the exception of
clauses in such contracts that are more favourable for workers covered by
the collective agreement.

Convention No. 98 does not contain a definition of collective agree-
ments, but outlines their fundamental aspects in Article 4:

Measures appropriate to national conditions shall be taken [...] to encourage
and promote the full development and utilisation of machinery for voluntary
negotiation between employers or employers’ organisations and workers’ organ-
isations, with a view to the regulation of terms and conditions of employment
by means of collective agreements.

In the preparatory work for the Labour Relations (Public Service) Con-
vention, 1978 (No. 151), it was agreed that the term *negotiation” was to
be interpreted as including “any form of discussion, formal or informal,
that was designed to reach agreement”, and that this word was preferable
to “discussion”, which “might not be designed to secure agreement”.’

The Collective Bargaining Convention (No. 154), adopted in 1981, fur-
ther defines this concept in Article 2:

The term “collective bargaining” extends to all negotiations which take place
between an employer, a group of employers or one or more employers’ organ-
isations, on the one hand, and one or more workers’ organisations, on the other,
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for: (a) determining working conditions and terms of employment; and/or (b)
regulating relations between employers and workers; and/or (c) regulating rela-
tions between employers or their organizations and a workers’ organisation or
workers’ organisations.

3.2.2 Subjects, parties and content
of collective bargaining

The ILO’s instruments authorize collective bargaining only with the
representatives of the workers concerned in the absence of workers’ organ-
izations at the specific level (the enterprise or higher levels). This principle
is set out in Paragraph 2, referred to above, of Recommendation No. 91 and
is confirmed in the Workers’ Representatives Convention, 1971 (No. 135),
which provides in Article 5 that appropriate measures shall be taken to ensure
that “the existence of elected representatives is not used to undermine the
position of the trade unions concerned or their representatives”. Similarly,
Convention No. 154 provides in Article 3, paragraph 2, that “appropriate
measures shall be taken, wherever necessary, to ensure that the existence of
these [workers’] representatives is not used to undermine the position of the
workers’ organisations concerned”.

The possibility for representatives of workers to be able to conclude
collective agreements in the absence of one or various representative organ-
izations of workers is envisaged in Recommendation No. 91, “taking into
consideration the position of those countries in which trade union organ-
isations have not yet reached a sufficient degree of development, and in
order to enable the principles laid down in the Recommendation to be imple-
mented in such countries”.

For trade unions to be able to fulfil their purpose of “furthering and
defending the interests of workers™ by exercising the right to collective bar-
gaining, they have to be independent and must be able to organize their
activities without any interference by the public authorities which would
restrict this right or impede the lawful exercise thereof (Articles 3 and 10
of Convention No. 87). Furthermore, they must not be “under the control
of employers or employers’ organisations” (Article 2 of Convention No.
98). The Collective Bargaining Recommendation, 1981 (No. 163), provides
that: “In so far as necessary, measures adapted to national conditions
should be taken to facilitate the establishment and growth, on a voluntary
basis, of free, independent and representative employers’ and workers’
organisations.”

Convention No. 151 provides in Article 5 that “public employees’ organ-
isations shall enjoy complete independence from public authorities”, and
Recommendation No. 91 rejects any interpretation of collective bargaining
“implying the recognition of any association of workers established, dom-
inated or financed by employers or their representatives”.
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3.2.3 Requirement of a certain level
of representativity

Another issue which should be examined is whether the right to nego-
tiate is subject to a certain level of representativity.

In this respect, the Collective Bargaining Recommendation, 1981 (No.
163), enumerates various measures designed to promote collective bargain-
ing, including the recognition of representative employers’ and workers’
organizations based on pre-established and objective criteria.

3.2.4 Preferential or exclusive bargaining rights

The Labour Relations (Public Service) Recommendation, 1978 (No.
159), indicates that in countries in which procedures for recognition of pub-
lic employees’ organizations apply with a view to determining the organ-
izations to be granted, on a preferential or exclusive basis, the rights provided
for under the Convention (and particularly collective bargaining), such deter-
mination should be based on objective and pre-established criteria with
regard to the organizations’ representative character.

3.2.5 Workers covered by collective bargaining

Convention No. 98 (Articles 4-6) associates collective bargaining with
the conclusion of collective agreements for the regulation of terms and con-
ditions of employment. It provides that “the extent to which the guarantees
provided for in this Convention shall apply to the armed forces and the
police shall be determined by national laws or regulations”, and also states
that “this Convention does not deal with the position of public servants

engaged in the administration of the State”.?

3.2.6 Subjects covered by collective bargaining

Conventions Nos. 98, 151 and 154, and Recommendation No. 91, focus
the content of collective bargaining on terms and conditions of work and
employment, and on the regulation of the relations between employers and
workers and between organizations of employers and of workers.

3.2.7 The principle of free and voluntary negotiation

Atrticle 4 of Convention No. 98 explicitly sets forth the voluntary nature
of collective bargaining, which is a fundamental aspect of the principles of
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freedom of association. The necessity to promote collective bargaining there-
fore excludes recourse to measures of compulsion. When the International
Labour Conference was preparing Convention No. 154, it was agreed that
no compulsory measures should be taken for this purpose.*

3.2.8 Free choice of collective bargaining

In this regard, Recommendation No. 163 indicates: “Measures adapted
to national conditions should be taken, if necessary, so that collective bar-
gaining is possible at any level whatsoever, including that of the establish-
ment, the undertaking, the branch of activity, the industry, or the regional
or national levels.”

The ILO’s standards have not established rigid criteria concerning the
relationship between collective agreements at the different levels (which may
address the economy in general, a sector or industry, an enterprise or group
of enterprises, an establishment or factory; and which may, according to the
individual case, have a different geographical scope). Paragraph 4 of Rec-
ommendation No. 163 states as follows: “In countries where collective bar-
gaining takes place at several levels, the parties to negotiations should seek
to ensure that there is co-ordination among these levels.”

3.2.9 The principle of good faith

In the preparatory work for Convention No. 154, it was recognized that
collective bargaining could only function effectively if it was conducted in
good faith by both parties. However, as good faith cannot be imposed by
law, it “could only be achieved as a result of the voluntary and persistent

17 5

efforts of both parties”.

3.2.10 Voluntary procedures:
Machinery to facilitate negotiations

Convention No. 154 encourages the establishment of rules of proce-
dure agreed between employers’ and workers’ organizations. Nevertheless,
the Conventions and Recommendations on collective bargaining admit con-
ciliation and mediation that is voluntary or established by law, as well as
voluntary arbitration, in accordance with the provisions of Recommenda-
tion No. 92, under which “provision should be made to enable the proce-
dure to be set in motion, either on the initiative of any of the parties to the
dispute or ex officio by the voluntary conciliation authority”. Convention
No. 154 clearly states that its provisions “do not preclude the operation of
industrial relations systems in which collective bargaining takes place within
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the framework of conciliation and/or arbitration machinery or institutions,
in which machinery or institutions the parties to the collective bargaining
process voluntarily participate”.

3.2.11 Interpretation and application
of collective agreements

The Collective Agreements Recommendation, 1951 (No. 91), establishes
that disputes arising out of the interpretation of a collective agreement
should be submitted to an appropriate procedure for settlement established
either by agreement between the parties or by laws or regulations as may be
appropriate under national conditions. With regard to supervising the appli-
cation of collective agreements, it establishes that such supervision should
be ensured by the employers’ and workers’ organizations parties to such
agreements or by the bodies existing or established for this purpose.

3.2.12 Settlement of disputes

Convention No. 151 provides as follows: “The settlement of disputes
arising in connection with the determination of terms and conditions of
employment shall be sought, as may be appropriate to national conditions,
through negotiation between the parties or through independent and impar-
tial machinery, such as mediation, conciliation and arbitration, established
in such a manner as to ensure the confidence of the parties involved.” The
Collective Bargaining Convention, 1981 (No. 154), which is general in its
scope, provides that bodies and procedures for the settlement of labour dis-
putes should be so conceived as to contribute to the promotion of collec-
tive bargaining.

On this issue, the Collective Bargaining Recommendation, 1981 (No.
163), which is applicable to all branches of economic activity and to the
public service, states: “Measures adapted to national conditions should be
taken, if necessary, so that the procedures for the settlement of labour dis-
putes assist the parties to find a solution to the dispute themselves, whether
the dispute is one which arose during the negotiation of agreements, one
which arose in connection with the interpretation and application of agree-
ments or one covered by the Examination of Grievances Recommendation,
1967.”

The Voluntary Conciliation and Arbitration Recommendation, 1951
(No. 92), encourages the parties concerned to abstain from strikes and lock-
outs while these procedures are in progress.
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3.2.13 The right of information

Recommendation No. 163 indicates that: “measures adapted to national
conditions should be taken, if necessary, so that the parties have access to
the information required for meaningful negotiations”, and adds: “Public
and private employers should, at the request of workers’ organisations, make
available such information on the economic and social situation of the nego-
tiating unit and the undertaking as a whole, as is necessary for meaningful
negotiations; where the disclosure of some of this information could be preju-
dicial to the undertaking, its communication may be made conditional upon
acommitment that it would be regarded as confidential to the extent required,
the information to be made available may be agreed upon between the par-
ties to collective bargaining.” In addition, “the public authorities should
make available such information as is necessary on the overall economic and
social situation of the country and the branch of activity concerned, to the
extent to which the disclosure of this information is not prejudicial to the
national interest”.

The Recommendation also advocates measures so that negotiators have
the opportunity to receive appropriate training.

3.2.14 The extension of collective agreements

Recommendation No. 91 associates the representative organizations of
workers and employers, and the employers and workers concerned, with the
procedure of the extension of collective agreements.

3.2.15 Collective bargaining in the public service

The recognition of the right of collective bargaining for organizations
of public officials and employees is now a reality in industrialized countries
and is increasingly so in developing countries. Convention No. 98, adopted
in 1949, excludes from its scope public servants engaged in the administra-
tion of the State. However, Convention No. 151, adopted in 1978, took an
important step forward in requiring States to promote machinery for nego-
tiation or such other methods as will allow representatives of public employ-
ees to participate in the determination of their terms and conditions of
employment. Article 7 of Convention No. 151 provides that: “Measures
appropriate to national conditions shall be taken, where necessary, to encour-
age and promote the full development and utilisation of machinery for nego-
tiation of terms and conditions of employment between the public authorities
concerned and public employees’ organisations, or of such other methods
as will allow representatives of public employees to participate in the deter-
mination of these matters.” In accordance with Article 1 of the Convention,
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the only categories which may be excluded (in addition to the armed forces
and the police, as in previous Conventions) are “high-level employees whose
functions are normally considered as policy-making or managerial, or (...)
employees whose duties are of a highly confidential nature”.

Shortly afterwards, in 1981, Convention No. 154 was adopted. This
Convention encourages collective bargaining in both the private sector and
the public service (with the exception of the armed forces and the police),
with the only reservation that national laws or regulations or national prac-
tice may fix “special modalities of application” of the Convention as
regards the public service. Member States which ratify the Convention may
no longer confine themselves to consultations. They are bound to promote
collective bargaining for determining working conditions and terms of
employment, among other objectives. The extension of the scope of Con-
vention No. 154 to the public service was facilitated by the fact that, in
contrast with Convention No. 98, this instrument does not refer to the
determination of terms and conditions of employment by means of “col-
lective agreements” (which have force of law in many countries, whereas
agreements in the public sector [accords collectifs, acuerdos colectivos] do
not have this binding force in certain countries). Such a provision would
have rendered it impossible to extend the scope of the Collective Bar-
gaining Convention, 1981 (No. 154), to the public service in view of the
objections of the States which, although being prepared to recognize col-
lective bargaining in the public service, were not ready to renounce the
statutory system. Other indications of flexibility are also to be found in
Convention No. 154 in its provision that “collective bargaining should be
progressively extended to all matters covered” by the Convention or that
its provisions shall, in so far as they are not otherwise made effective by
means of collective agreements, arbitration awards or in such other man-
ner as may be consistent with national practice, be given effect by national
laws or regulations.

3.3 SUMMARY OF THE PRINCIPLES
OF THE COMMITTEE OF EXPERTS

The standards and principles concerning the right to collective bar-
gaining emerging from the ILO’s Conventions, Recommendations and other
relevant instruments, and the principles established by the Committee of
Experts on the basis of these instruments, may be summarized as follows:

e The right to collective bargaining is a fundamental right endorsed by
the Members of the ILO by the very fact of their membership of the
Organization, which they have an obligation to respect, to promote and
to realize in good faith (ILO Declaration on Fundamental Principles
and Rights at Work and its Follow-up).
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Collective bargaining is a right of employers and their organizations,
on the one hand, and organizations of workers, on the other hand
(first-level trade unions, federations and confederations); only in the
absence of these latter organizations may representatives of the work-
ers concerned engage in collective bargaining.

The right to collective bargaining should be recognized throughout the
private and public sectors, and it is only the armed forces, the police
and public servants engaged in the administration of the State who may
be excluded from the exercise thereof (Convention No. 98).°

The purpose of collective bargaining is the regulation of terms and con-
ditions of employment, in a broad sense, and the relations between the
parties.

Collective agreements are binding on the parties and are intended to
determine terms and conditions of employment which are more
favourable than those established by law. Preference must not be given
to individual contracts over collective agreements, except where more
favourable provisions are contained in individual contracts.

To be effective, the exercise of the right to collective bargaining requires
that workers’ organizations are independent and not under the control
of employers or employers’ organizations, and that the process of col-
lective bargaining can proceed without undue interference by the author-
ities.

A trade union which represents the majority or a high percentage of
the workers in a bargaining unit may enjoy preferential or exclusive bar-
gaining rights. However, in cases where no trade union fulfils these
conditions or such exclusive rights are not recognized, workers’ organ-
izations should nevertheless be able to conclude a collective agreement
on behalf of their own members.

The principle of good faith in collective bargaining implies genuine and
persistent efforts by both parties.

In view of the fact that the voluntary nature of collective bargaining is
a fundamental aspect of the principles of freedom of association, col-
lective bargaining may not be imposed upon the parties and procedures
to support bargaining must, in principle, take into account its volun-
tary nature. Moreover, the level of bargaining must not be imposed uni-
laterally by law or by the authorities, and it must be possible for
bargaining to take place at any level.

It is acceptable for conciliation and mediation to be imposed by law
within the framework of the process of collective bargaining, provided
that reasonable time limits are established. However, the imposition of
compulsory arbitration in cases where the parties do not reach agree-
ment is generally contrary to the principle of voluntary collective
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bargaining and is only admissible: (1) in essential services in the strict
sense of the term (those whose interruption would endanger the life, per-
sonal safety or health of the whole or part of the population); (2) with
regard to public servants engaged in the administration of the State; (3)
where, after prolonged and fruitless negotiations, it is clear that the dead-
lock will not be overcome without an initiative by the authorities; and
(4) in the event of an acute national crisis. Arbitration which is accepted
by both parties (voluntary arbitration) is always legitimate.

® Interventions by the legislative or administrative authorities which have
the effect of annulling or modifying the content of freely concluded
collective agreements, including wage clauses, are contrary to the prin-
ciple of voluntary collective bargaining.

e Restrictions on the content of future collective agreements, particularly
in relation to wages, which are imposed by the authorities as part of
economic stabilization or structural adjustment policies for imperative
reasons of economic interest, are admissible only in so far as such restric-
tions are preceded by consultations with the organizations of workers
and employers and fulfil the following conditions: they are applied as an
exceptional measure, and only to the extent necessary; they do not exceed
a reasonable period; and they are accompanied by adequate guarantees
designed to protect effectively the standards of living of the workers con-
cerned, and particularly those who are likely to be the most affected.

3.4 APPLICATION OF THE STANDARDS
AND PRINCIPLES IN PRACTICE

The observations made by the Committee of Experts concerning the
application of the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), show that the great majority of States which have ratified the
Convention apply it in a satisfactory manner. This demonstrates that it is a
right which enjoys almost universal recognition in law and practice.

In this respect, in its reports for 2000 and 2001, the Committee of Experts
made critical observations to one-third of the 148 governments that have
ratified Convention No. 98. The problems which arise most frequently con-
cern the denial of the right of collective bargaining to all public servants or
to public servants who are not engaged in the administration of the State
(19 countries) and the requirement for trade union organizations to repre-
sent too high a proportion of workers to be recognized or to engage in col-
lective bargaining (11 countries). These are followed by the fact that in a
significant number of countries collective bargaining is subordinated to the
government’s economic policy (eight countries). Finally, certain countries
exclude certain subjects from collective bargaining (six countries), submit it
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Table 3.1 Instruments on collective bargaining

Number of
ratifications
(31 August
2002)

Instruments

Status

Up-to-date instruments (Conventions whose

ratification is encouraged and Recommen-
dations to which member States are invited to give effect.)

Convention, 1981 (No. 154)

Right to Organise and Collective 152 Fundamental Convention.

Bargaining Convention, 1949

(No. 98)

Labour Relations (Public Service) 39 The Governing Body has invited member

Convention, 1978 (No. 151) States to contemplate ratifying Convention
No. 151 and to inform the Office of any
obstacles or difficulties encountered that
might prevent or delay ratification of the
Convention.

Labour Relations (Public Service) - The Governing Body has invited member

Recommendation, 1978 (No. 159) States to give effect to Recommendation
No. 159.

Collective Bargaining 33 The Governing Body has invited member

States to contemplate ratifying Convention
No. 154 and to inform the Office of any
obstacles or difficulties encountered that
might prevent or delay ratification of the
Convention.

Collective Bargaining
Recommendation, 1981 (No. 163)

The Governing Body has invited member
States to give effect to Recommendation
No. 163.

Collective Agreements
Recommendation, 1951 (No. 91)

The Governing Body has invited member
States to give effect to Recommendation
No. 91.

Outdated instruments

longer encouraged.)

(Instruments that are no longer up to date; this category in-
cludes the Conventions that member States are no longer invited
to ratify and the Recommendations whose implementation is no

Governing Body.

In the area of collective bargaining, no instrument has been considered as outdated by the

to compulsory arbitration in certain cases (six countries), restrict the right
of the parties to determine the level of bargaining (three countries), and pro-
hibit collective bargaining by specific categories of workers in the private
sector (two countries) or by federations and confederations (four countries).

Notes

1 ILO: Record of Proceedings, International Labour Conference, 64th Session, Geneva,
1978, Provisional Record No. 25, p. 25/9, paras. 64 and 65.

2 |LO: Record of Proceedings, International Labour Conference, 34th Session, Geneva,
1951, Appendix VIII, p. 603, para. 75.
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% With regard to this category of public servants, the Committee of Experts has indi-
cated that it “could not allow the exclusion from the terms of the Convention of large cate-
gories of workers employed by the State merely on the grounds that they are formally placed
on the same footing as public officials engaged in the administration of the State. The dis-
tinction must therefore be drawn between, on the one hand, public servants who by their func-
tions are directly employed in the administration of the State (for example, in some countries,
civil servants employed in government ministries and other comparable bodies, as well as
ancillary staff) who may be excluded from the scope of the Convention and, on the other
hand, all other persons employed by the government, by public enterprises or by autonomous
public institutions, who should benefit from the guarantees provided for in the Convention”.
ILO: Freedom of association and collective bargaining, General Survey of the Reports on the
Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87),
and the Right to Organise and Collective Bargaining Convention, 1949 (No. 98), Report of
the Committee of Experts on the Application of Conventions and Recommendations, Report
111 (Part 4B), International Labour Conference, 81st Session, Geneva, 1994, para. 200.

* ILO: Record of Proceedings, International Labour Conference, 67th Session, p. 22/6,
Geneva, 1981, Provisional Record No. 22, p. 22/6, para. 49.

®ibid., p. 22/11, para. 91.

® Nevertheless, when a State ratifies the Collective Bargaining Convention, 1981 (No.
154), the right to collective bargaining is also applicable in the context of the public admin-
istration, for which special modalities of application may be fixed. In contrast, the Labour
Relations (Public Service) Convention, 1978 (No. 151), permits, in the context of the public
administration, the possibility of choosing between collective bargaining and other methods
for the determination of terms and conditions of employment.
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THE ABOLITION OF FORCED
OR COMPULSORY LABOUR

Max KERN and Carmen SOTTAS

4.1 INTRODUCTION

In the present-day world, forced or compulsory labour is being imposed
for the purpose of production or service and as a sanction or corollary of
punishment. It is exacted by the State or by private persons or entities, under
national laws and regulations or illegally, openly or hidden from the public
view.

In principle, forced or compulsory labour is almost universally banned.
The two ILO Conventions dealing with the abolition of forced or compul-
sory labour are the most widely ratified of its Conventions: as of 31 August
2002, the Forced Labour Convention, 1930 (No. 29), had been ratified by
161 States and the Abolition of Forced Labour Convention, 1957 (No. 105),
had received 158 ratifications.

A summary of the relevant ILO instruments is given in table 3.1 on p. 49.

Moreover, the ILO Declaration on Fundamental Principles and Rights
at Work, adopted by the International Labour Conference at its 86th Ses-
sion, in 1998:

Declares that all members, even if they have not ratified the Conventions in
question, have an obligation, arising from the very fact of membership in the
Organization, to respect, to promote and to realize, in good faith and in accor-
dance with the Constitution, the principles concerning the fundamental rights
which are the subject of those Conventions, namely: ... the elimination of all
forms of forced or compulsory labour ...

The fundamental requirements of the two Conventions are considered
below.
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4.2 THE FORCED LABOUR CONVENTION, 1930 (NO. 29)

The main provisions of the Forced Labour Convention, 1930 (No. 29),
are examined as follows: measures called for under Article 1, paragraph 1,
and Article 25 of the Convention; definition of forced or compulsory labour
(Article 2, paragraph 1); exceptions from the scope of the Convention (Art-
icle 2, paragraph 2); and present status of Article 1, paragraph 2, and Art-
icles 4-24 of the Convention.

4.2.1 Measures called for under Articles 1,
paragraph 1 and 25, of the Convention

The basic obligation undertaken by a State which ratifies the Forced
Labour Convention, 1930 (No. 29), is “to suppress the use of forced or com-
pulsory labour in all its forms within the shortest possible period”.! This
obligation to suppress the use of forced or compulsory labour, as defined
in the Convention,? includes for the State both an obligation to abstain and
an obligation to act. The State must neither exact forced or compulsory
labour nor tolerate its exaction and it must repeal any laws and statutory
or administrative instruments that provide or allow for the exaction of forced
or compulsory labour, so that any such exaction, be it by private persons or
public servants, is found illegal in national law.

Furthermore, the State must ensure that “the illegal exaction of forced
or compulsory labour shall be punishable as a penal offence” and “that the
penalties imposed by law are really adequate and are strictly enforced” (see
box on facing page).®

4.2.2 Definition of forced or compulsory labour

The Convention defines “forced or compulsory labour” as “all work or
service which is exacted from any person under the menace of any penalty
and for which the said person has not offered himself voluntarily”.* Before
setting out the express exceptions retained in the Convention,” three aspects
of this definition need to be considered so as to ascertain the general scope
of the Convention: the notion of “work or service”; the “menace of any

penalty’””; and the criteria for not having “offered oneself voluntarily”.

(a) Work or service

In the first place, the definition refers to “work or service”. As noted by
the Committee of Experts on the Application of Conventions and Recom-
mendations,’ the exaction of work or service may be distinguished from cases
in which an obligation is imposed to undergo education or training. The prin-
ciple of compulsory education is recognized in various international standards
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In order to effectively suppress the use of forced or compulsory labour and ensure
that adequate penalties are not only provided for by law but also strictly enforced, the
measures to be taken must take account of the nature of the problems which may arise
in practice. Thus, with regard to the trafficking in persons for the purpose of exploit-
ation, the Committee of Experts has sought information, inter alia, on measures taken
to ensure that the provisions of national legislation aimed at the punishment of the exac-
tion of forced or compulsory labour, trafficking in persons and the exploiters of the pros-
titution of others:

... are strictly enforced against those responsible for the forced labour of legal or illegal
migrants, inter alia, in sweatshops, prostitution, domestic service and agriculture; in par-
ticular, measures required in practice for court proceedings to be initiated and completed,
including:

(a) measures designed to encourage the victims to turn to the authorities, such as:

(i) permission to stay in the country at least for the duration of court proceedings,

and possibly permanently;

(ii) efficient protection of victims willing to testify and of their families from reprisals
by the exploiters both in the country of destination and the country of origin
of the victim, before, during and after any court proceedings, and beyond the
duration of any prison term that might be imposed on the exploiter; and the
participation of the government in any forms of intergovernmental cooperation
set up for this purpose;

(iii) measures designed to inform victims and potential victims of trafficking of meas-
ures under (i) and (ii), with due regard to any barriers of language and circum-
stances of physical confinement of victims;

(b) measures designed to strengthen the active investigation of organized crime with
regard to trafficking in persons, the exploitation of the prostitution of others, and
the running of sweatshops, including:

(i) the provision of adequate material and human resources to law enforcement
agencies;

(if) the specific training of law enforcement officers, including those working in immi-
gration control, labour inspection and vice squads, to address the problems of
trafficking in persons in a manner conducive to the arrest of the exploiters rather
than of the victims;

(i) international cooperation between law enforcement agencies with a view to pre-
venting and combating the trafficking in persons;

(c) cooperation with employers’ and workers’ organizations as well as non-governmen-
tal organizations engaged in the protection of human rights and the fight against the
trafficking in persons, with regard to matters considered under ... (a) and (b)(ii) ....*

* ILO: Report of the Committee of Experts on the Application of Conventions and Recommendations, Report 111
(Part 1A), International Labour Conference (ILC), 89th Session, 2001, general observation, Convention No. 29.

as a means of securing the right to education,® and it is also provided for in
several ILO instruments.® A similar distinction is to be found in other inter-
national labour standards between work and vocational training.'® The Com-
mittee of Experts has also pointed out that a compulsory scheme of vocational
training, by analogy with and considered as an extension to compulsory gen-
eral education, does not constitute compulsory work or service within the
meaning of the Forced Labour Convention, 1930 (No. 29)." “However, as
vocational training usually entails a certain amount of practical work, the
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distinction between training and employment is not always easy to draw. It
is by reference to the various elements involved in the general context of a
particular scheme of training that one may determine whether it is unequiv-
ocally one of vocational training, or on the contrary involves the exaction

of work or service within the definition of ‘forced or compulsory labour’.””*?

(b) Menace of any penalty

To fall within the definition of “forced or compulsory labour” in the
1930 Convention, work or service must be exacted “under the menace of
any penalty”. It was made clear during the consideration of the draft instru-
ment by the Conference that the penalty here in question need not be in the
form of penal sanctions, but might take the form also of a loss of rights or
privileges.** For example, for a prisoner, it may consist of being placed at a
lower level of privileges,** or of a reduced prospect of early release.”

(c) Voluntary offer

In considering the issue of “voluntary offer”, the ILO supervisory bod-
ies have touched upon a certain number of different aspects: the form and
subject matter of the consent; the role of external or indirect constraints for
which the State or the employer may be accountable or not; the possibility
for a minor (or his or her parents) to give a valid consent; and the possi-
bility of revoking a freely given consent.

(i) Form and subject matter of consent

The Convention does not prescribe the modalities of expressing agree-
ment to work and the 1LO supervisory bodies have sought to ascertain for-
mal consent (whatever its modalities) merely in specific circumstances where
the free will of the worker cannot be taken for granted and, in particular,
where a prisoner performs work which may not be exacted from him or her
under the Convention.*

As regards the subject matter of consent, seeking employment must be
distinguished from accepting a concrete position: thus, where migrant work-
ers were induced by deceit, false promises and retention of identity docu-
ments or force to remain at the disposal of an employer, the ILO supervisory
bodies noted a violation of the Convention."

(i) The role of external constraints or indirect coercion

In considering the freedom to *“offer oneself voluntarily”” for work or
service, account must be taken of the legislative and practical framework
guaranteeing or limiting that freedom: thus, the mere freedom to choose
among any type of work or service is not sufficient to ensure observance of
the Convention where national law provides for a general obligation to work,
i.e. makes it a legal obligation for all able-bodied citizens who are not receiv-
ing some kind of instruction to engage in a gainful occupation. This has
been found incompatible with the 1930 and 1957 Conventions.*®
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Similarly, where captive labour — such as persons called up for com-
pulsory military service, or serving a prison term — are being offered a lim-
ited choice between work which can anyway be exacted under the exceptions
provided for in the Convention, and some other work which is being offered
to them and which does not fall under those exceptions,* the altogether rel-
ative freedom of choice is not in itself sufficient for considering acceptance
of the work offered as being freely consented to.?

An external constraint or indirect coercion interfering with a worker’s
freedom to “offer himself voluntarily” may result not only from an act of
the authorities, such as a statutory instrument, but also from an employer’s
practice, such as retention of a migrant worker’s identity documents;* in
the latter case, the State’s responsibility is also involved under the Conven-
tion.” However, the employer or the State are not accountable for all exter-
nal constraints or indirect coercion existing in practice; for example, the need
to work in order to earn one’s living could become relevant only in con-
junction with other factors for which they are answerable. Such factors might
be, for example, legislation under which persons requesting asylum are nor-
mally prohibited from taking up employment, but the very same persons
may be called upon to perform *“socially useful work™ which they have no
choice but to carry out if they are to maintain their welfare entitlements.”

In order to establish to what extent the State is accountable for an econ-
omic constraint, the ILO supervisory bodies have resorted to the following
criteria:

In a case where an objective situation of economic constraint exists but has
not been created by the Government, then only if the Government exploits
that situation by offering an excessively low level of remuneration could it to
some extent become answerable for a situation that it did not create. Moreover,
it might be held responsible for organizing or exacerbating economic constraints
if the number of people hired by the Government at excessively low rates of
pay and the quantity of work done by such employees had a knock-on effect
on the situation of other people, causing them to lose their normal jobs and
face identical economic constraints.*

(iii)y Possibility for a minor (or his or her parents)
to give valid consent

As was noted by the ILO supervisory bodies with regard to child labour,
the question arises whether, and if so, under what circumstances, a minor
can be considered to have offered himself or herself “voluntarily” for work
or service and whether the consent of the parents is needed in this regard
and whether it is sufficient, and what the sanctions for refusal are.”® Most
national legal orders, while fixing the coming of age as a rule somewhere
between 18 and 21 years of age, have established, for the purposes of con-
cluding a labour contract, a lower age limit, which may coincide with the
age at which compulsory school attendance ends; but employment that is
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likely to jeopardize health, safety or morals is generally prohibited for per-
sons below 18 years of age, in conformity with the relevant ILO Conven-
tions,”® so that neither they nor those having parental authority over them
may give valid consent to their admission to such employment.”’ The ILO
supervisory bodies have regularly raised cases of exploitation of children
under the Forced Labour Convention, 1930 (No. 29),” but have also
requested — and obtained — that minors engaged in a military career could
terminate their engagement.”

(iv) Possibility of revoking a freely given consent

Once an adult has “offered himself — or herself — voluntarily” for some
work or service, the latter does not come under the strict definition of forced
or compulsory labour given in Article 2, paragraph 1, of the Convention; but
does it follow from such freely given consent that any restrictions on work-
ers’ freedom to leave their employment will remain outside the scope of the
Convention? The ILO supervisory bodies have considered that, although in
such cases employment is originally the result of a freely concluded agree-
ment, the workers’ right to free choice of employment remains inalienable.
Accordingly, the effect of statutory provisions preventing termination of
employment of indefinite duration (or very long duration) by means of notice
of reasonable length is to turn a contractual relationship based on the will of
the parties into service by compulsion of law, and is thus incompatible with
the Conventions relating to forced labour. This is also the case when a worker
is required to serve beyond the expiry of a contract of fixed duration.®

The ILO supervisory bodies have thus addressed restrictions on the free-
dom to leave one’s employment by giving notice of reasonable length that
were imposed in different countries, in particular on professional soldiers,*
on all persons in government service® or in the socialist and mixed sectors,®
or even on all workers.*

4.2.3 Exceptions from the scope of the Convention
(Article 2, paragraph 2)

By virtue of Article 2, paragraph 2, of the Convention, certain forms
of compulsory service which would otherwise have fallen under the general
definition of “forced or compulsory labour” are excluded from its scope “for
the purposes of this Convention”:

(a) any work or service exacted in virtue of compulsory military service laws

for work of a purely military character;

(b) any work or service which forms part of the normal civic obligations of

the citizens of a fully self-governing country;

(c) any work or service exacted from any person as a consequence of a con-

viction in a court of law, provided that the said work or service is carried
out under the supervision and control of a public authority and that the
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said person is not hired to or placed at the disposal of private individuals,
companies or associations;

(d) any work or service exacted in cases of emergency, that is to say, in the event
of war or of a calamity or threatened calamity, such as fire, flood, famine,
earthquake, violent epidemic or epizootic diseases, invasion by animal, insect
or vegetable pests, and in general any circumstance that would endanger
the existence or the well-being of the whole or part of the population;

(e) minor communal services of a kind which, being performed by the mem-
bers of the community in the direct interest of the said community, can
therefore be considered as normal civic obligations incumbent upon the
members of the community, provided that the members of the community
or their direct representatives shall have the right to be consulted in regard
to the need for such services.

The conditions laid down by these provisions which define the limits of
the exceptions are considered below.

(@) Compulsory military service

Convention No. 29 exempts from its provisions compulsory military
service, provided that it is used “for work of a purely military character”.®
The condition of a “purely military character”, aimed specifically at pre-
venting the call-up of conscripts for public works,® has its corollary in Art-
icle 1(b) of the Abolition of Forced Labour Convention, 1957 (No. 105),
which prohibits the use of forced or compulsory labour “as a means of
mobilizing and using labour for purposes of economic development”.

There are, however, specific circumstances in which a non-military activ-
ity performed within the framework of compulsory military service or as an
alternative to such service remains outside the scope of the forced labour Con-
vention.® In the first place, conscripts, as any other citizens, may be called to
work in cases of emergency, as defined in the Convention.* Also, conscripts
performing their service in engineering or similar units may be made to join
in the building of roads and bridges as a part of their military training.

Lastly, while the Convention does not mention the issue of conscien-
tious objectors, the ILO supervisory bodies have considered that their
exemption from compulsory military service, coupled with an obligation
to perform an alternative service, is a privilege granted to individuals on
request, in the name of freedom of conscience. But more generally, the exis-
tence of a choice between military service proper and non-military work
does not in itself exclude the application of the Convention when the choice
between different forms of service is made within the framework and on
the basis of a compulsory service obligation. The number of persons con-
cerned and the conditions in which they make their choice thus need, inter
alia, to be taken into account in examining whether a privilege was granted
to individuals on request or whether, on the contrary, national service
becomes a means of pursuing economic and social development with the
use of compulsory labour.*
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(b) Normal civic obligations

“Any work or service which forms part of the normal civic obligations
of the citizens of a fully self-governing country” is exempted from the scope
of the Convention.*

Examples are compulsory jury service and the duty to assist a person
in danger.* Other “normal civic obligations” are specifically mentioned in
the Convention which limits their scope: compulsory military service in the
conditions set out above,* as well as assistance in cases of emergency* and
“minor communal services”.” The ILO supervisory bodies have noted that
the general reference to “normal civic obligations” must be read in the light
of the other provisions of the Convention and cannot be invoked to justify
recourse to forms of compulsory service which are contrary to the specific
conditions laid down in those other provisions.*

(c) Prison labour

The Convention exempts from its provisions “any work or service
exacted from any person as a consequence of a conviction in a court of law,
provided that the said work or service is carried out under the supervision
and control of a public authority and that the said person is not hired to
or placed at the disposal of private individuals, companies or associations”.*’
Compulsory prison labour thus is excluded from the scope of the Conven-
tion only if a certain number of conditions are met, some of which concern
the basis for the obligation to work and others the conditions in which penal
labour may be used.

(i) Basis for the obligation to work

The consequence of a conviction

The Convention provides that work can only be exacted from a pris-
oner as a consequence of a conviction. It follows that persons who are in
detention but have not been convicted — such as prisoners awaiting trial or
persons detained without trial — should not be obliged to perform labour.
It also follows from the use of the term “conviction” that the person con-
cerned must have been found guilty of an offence. In the absence of such a
finding of guilt, compulsory labour may not be imposed, even as a result
of a decision by a court of law.*

Conviction in a court of law

According to the Convention, work can only be exacted from a person
as a consequence of a conviction “in a court of law”. It follows that com-
pulsory labour imposed by administrative or other non-judicial bodies or
authorities is not compatible with the Convention. This provision aims at
ensuring that penal labour will not be imposed unless the guarantees laid
down in the general principles of law recognized by the community of nations
are observed, such as the presumption of innocence, equality before the law,
regularity and impartiality of proceedings, independence and impartiality
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of courts, guarantees necessary for defence, clear definition of the offence
and non-retroactivity of penal law.”

(i) Conditions governing the use
of compulsory prison labour

Under the terms of the Convention, compulsory prison labour must be
*“carried out under the supervision and control of a public authority”, and
the prisoner must not be “hired to or placed at the disposal of private indi-
viduals, companies or associations”.*® The two conditions are cumulative
and apply independently; the fact that the prisoner remains at all times under
the supervision and control of a public authority does not in itself dispense
the government from fulfilling the second condition, namely that the per-
son is not hired to or placed at the disposal of private individuals, com-
panies or associations.”

Supervision and control of a public authority

If the supervision and control are restricted to a general authority to
inspect the premises periodically, this by itself would not appear to meet the
requirements of the Convention for supervision and control.*

Meaning of the terms “hired to” or “placed at the disposal of ”

Hired to. The normal meaning of the term “hired to” as understood at
the time of the adoption of the Convention can be seen in the description
of the lease system, the general contract system and the special contract sys-
tem given in the Memorandum of 1931 of the International Labour Office
“on such of the problems of prison administration as are within its com-

petence, i.e. those relating to prison labour”:>

Contract labour is one of the older systems of prison labour; it still exists in
some countries.

The term denotes systems in which the labour of the prisoners is hired out
to private contractors (private persons, companies or associations). These sys-
tems comprise:

(a) The Lease System. This system is based on a contract between the State
and a contractor, under which the prisoners are hired out to the latter, who
is often styled the lessee. His contractual obligations are the boarding,
lodging, clothing, and guarding of the prisoners, and the payment of an
agreed per capita rate, in return for which he acquires the right to employ
the prisoners for the duration of the contract. In more recent years pro-
vision has been made in such contracts for periodic inspection by State
officials.

(b) The General Contract System. Under this system all the prisoners are hired
out to a single contractor, but, in contrast to the lease system, the State
supplies the buildings and the necessary equipment for housing the pris-
oners and guards them. For the latter purpose the State appoints and pays
officials. The contractor feeds the prisoners, provides the raw material and
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tools, and pays the State a lump sum. In return the State hands over the
prisoners’ labour to the contractor.

(c) The Special Contract System. As under the general contract system, the
State supplies the buildings and the necessary equipment for housing the
prisoners but, in contrast to that system, the State retains the whole admin-
istration of the prisons. The prisoners, individually or in groups, are allot-
ted to the contractor, the prison authorities selecting the prisoners in each
case. The contractor supplies the raw material and tools and his agents
direct the work, being admitted to the prison for this purpose. He pays for
the prisoners’ work at daily or piece rates. As in the other systems, the whole
output belongs to the contractor.®

Placed at the disposal of. Arrangements where the private company is
not paying the public authority as provider of the prisoner’s services, but is
on the contrary being subsidized by the State for the running of a private
prison, indeed differ from what would normally be considered as hiring (or
lease) arrangements. However, the position of a person placed by the State
with the obligation to work in a prison run by a private contractor is not
affected by the question of whether the contractor pays the State or the
State subsidizes the contractor. For the purposes of the Convention, in the
first case, the prisoner is “hired to” the private contractor; in the second, he
or she is “placed at the disposal of” the latter.>

Role of private profit or benefit. The question of the direction in which
payments flow between the State and private contractors leads to the issue
of profit or benefit. Nothing suggests that the absence of balance sheet profit
would negate the applicability to particular private entities of the provisions
of the Convention prohibiting that a person be “hired to or placed at the

disposal of private individuals, companies or associations”.*®

(iii) Conditions for private employment of prisoners

Compulsory prison labour is exempted from the scope of the Conven-
tion only where the labour is not hired to or placed at the disposal of pri-
vate individuals, companies or associations.”” In some countries, however,
certain prisoners may, particularly during the period preceding their release,
voluntarily accept employment with private employers, subject to guarantees
as to the payment of normal wages and social security, consent of trade
unions, etc.®® The question thus arises as to whether prisoners, notwith-
standing their captive circumstances, can be in a situation of truly voluntary
labour, for which they have offered themselves voluntarily and without the
menace of any penalty, including the loss of a right or advantage,® so that
their work does not come under the definition of forced or compulsory labour
given in Article 2, paragraph 1, of the Convention. If that is the case, the
conditions laid down in Article 2, paragraph 2(c), for compulsory prison
labour do not apply, and private employment of prisoners becomes possible.

In the first place, private employment of prison labour must depend on
the formal consent of the prisoner concerned.® But the requirement of such
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formal consent is not in itself sufficient to eliminate the possibility that con-
sent be given under the menace of loss of a right or advantage, or even of
assignment to any compulsory work that can legally be imposed.®* Prison
labour is captive labour in the full sense of the term, namely, it has no access
in law and in practice to employment other than under the conditions set
unilaterally by the prison administration. Therefore, it seems difficult or even
impossible, particularly in the prison context, to reconstitute the conditions
of a free working relationship in the absence of an employment contract
and outside the scope of the labour law.®

Conditions approximating a free labour relationship are the most re-
liable indicator of the voluntariness of labour. Such conditions would not
have to emulate all the conditions which are applicable to a free market, but
in the areas of wages, social security, safety and health, and labour inspec-
tion, the circumstances in which the prison labour is performed should not
be so disproportionately lower than the free market that it could be char-
acterized as exploitative. These facts will need to be weighed together with
the circumstances under which formal consent has been given in order to
ascertain whether the Convention is being respected when private entities
are involved with prison labour.®®

(d) Emergencies

The Convention exempts from its provisions “any work or service
exacted in cases of emergency, that is to say, in the event of war or of a
calamity or threatened calamity, such as fire, flood, famine, earthquake, vio-
lent epidemic or epizootic diseases, invasion by animal, insect or vegetable
pests, and in general any circumstance that would endanger the existence or
the well-being of the whole or part of the population”.*

The concept of emergency — as indicated by the enumeration of exam-
ples in the Convention — involves a sudden, unforeseen happening calling
for instant countermeasures. To respect the limits of the exception provided
for in the Convention, the power to call up labour should be confined to
genuine cases of emergency. Moreover, the extent of compulsory service, as
well as the purpose for which it is used, should be limited to what is strictly
required by the exigencies of the situation. In the same manner as Article 2,
paragraph (2)(a), of the Convention exempts from its scope “work exacted
in virtue of compulsory military service laws” only “for work of a purely
military character”,®® Article 2, paragraph (2)(d), concerning emergencies is
no blanket licence for imposing — on the occasion of watr, fire or earthquake
— any kind of compulsory service, but can only be invoked for service that
is strictly required to counter an imminent danger to the population.®

(e) Minor communal services

The Convention also exempts from its provisions “minor communal
services of a kind which, being performed by the members of the commu-
nity in the direct interest of the said community, can therefore be consid-
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ered as normal civic obligations incumbent upon the members of the com-
munity, provided that the members of the community or their direct repre-
sentative shall have the right to be consulted in regard to the need for such
services”.”” The ILO supervisory bodies® have drawn attention to the cri-
teria which determine the limits of this exception and serve to distinguish
it from other forms of compulsory services which, under the terms of the
Convention, must be abolished (such as forced labour for general or local
public works). These criteria are as follows:

e  The services must be “minor services”, i.e. relate primarily to mainte-
nance work and — in exceptional cases — to the erection of certain build-
ings intended to improve the social conditions of the population of
the community itself (a small school, a medical consultation and treat-
ment room, etc.).*

e  The services must be “communal services” performed “in the direct
interest of the community”, and not relate to the execution of works
intended to benefit a wider group.

® The “members of the community” (i.e. the community which has to
perform the services) or their “direct” representative (e.g. the village
council) must “have the right to be consulted in regard to the need for
such services”.

4.2.4 Present status of Article 1, paragraph 2,
and Articles 4 et seq. of the Convention

While States ratifying the Convention are obliged “to suppress the use
of forced or compulsory labour in all its forms™ within the shortest possi-
ble period”,” the Convention, as adopted in 1930, provides that: “With a
view to this complete suppression, recourse to forced or compulsory labour
may be had during the transitional period, for public purposes only and as
an exceptional measure, subject to the conditions and guarantees hereinafter
provided.”"

However, since the Convention, adopted in 1930, calls for the suppres-
sion of forced labour within the shortest possible period, to invoke at the
current time that certain forms of forced or compulsory labour comply with
one of the requirements of this set of provisions is to disregard the transi-
tional function of these provisions and contradict the spirit of the Con-
vention, as well as the status of the abolition of forced or compulsory labour
in general international law as a peremptory norm from which no deroga-
tion is permitted.” Consequently, the 1LO supervisory bodies have consid-
ered that the use of a form of forced or compulsory labour falling within
the scope of the Convention as defined in Article 2 may no longer be jus-
tified by invoking observance of the provisions of Article 1, paragraph 2,
and Articles 4-24, although the absolute prohibitions contained in these pro-
visions remain binding upon the States having ratified the Convention.”
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4.3 THE ABOLITION OF FORCED LABOUR
CONVENTION, 1957 (NO. 105)

4.3.1 Substantive provisions
Under Article 2 of the Convention:

Each Member of the International Labour Organisation which ratifies this
Convention undertakes to take effective measures to secure the immediate and
complete abolition of forced or compulsory labour as specified in Article 1 of
this Convention.

According to Article 1:

Each Member of the International Labour Organisation which ratifies this
Convention undertakes to suppress and not to make use of any form of forced
or compulsory labour:

(a) as a means of political coercion or education or as a punishment for hold-
ing or expressing political views or views ideologically opposed to the estab-
lished political, social or economic system;

(b) as a means of mobilising and using labour for purposes of economic devel-
opment;

(c) as a means of labour discipline;

(d) as a punishment for having participated in strikes;

(e) as a means of racial, social, national or religious discrimination.

Before addressing the specific circumstances referred to in the five cases
enumerated in Article 1(a)-(e) of the Convention,” it is necessary to exam-
ine more generally the scope of Convention No. 105 against the background
of Convention No. 29 and, in this connection, the definition of forced or
compulsory labour and the role of the exceptions made from Convention
No. 29, in particular as regards compulsory prison labour.

4.3.2 Scope of Convention No. 105 in relation
to Convention No. 29 and compulsory
prison labour

Convention No. 105 does not constitute a revision of Convention No.
29, but was designed to supplement the earlier instrument.” In the absence
of a definition of “forced or compulsory labour” in Convention No. 105,
the definition contained in the earlier Convention has been considered gen-
erally valid,”” namely “all work or service which is exacted from any person
under the menace of any penalty and for which the said person has not

offered himself voluntarily”.”
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However, while Convention No. 29 calls for the general abolition of
forced or compulsory labour in all its forms — subject to the exceptions set
out in Article 2, paragraph 2" — Convention No. 105 requires the abolition
of any form of forced or compulsory labour only in the five cases listed in
Article 1 of that Convention.® Thus limited in scope by comparison with
the general purview of the earlier instrument, Convention No. 105 accord-
ingly covers new ground only because the exceptions from Convention No.
29 made in its Article 2, paragraph 2, “for the purposes of this Conven-
tion”, and in particular the exemption concerning prison labour,®* do not
automatically apply to the later instrument, which was designed to supple-
ment the 1930 Convention.®

Convention No. 105 does not prohibit the exaction of forced or com-
pulsory labour from common offenders convicted, for example, of robbery,
kidnapping, bombing or other acts of violence or acts or omissions that
have endangered the life or health of others. Although a prisoner may be
directed to work under the menace of a punishment and against his or her
will, the labour in this instance is not imposed on him or her for one of the
reasons cited in the Convention. Consequently, in most cases, labour imposed
on persons as a consequence of a conviction in a court of law will have no
relevance to the application of the Convention. On the other hand, if a per-
son is in any way forced to work because he or she holds or has expressed
particular political views, has committed a breach of labour discipline or
has participated in a strike,® the situation is covered by the Convention,
which prohibits the use “of any form” of forced or compulsory labour as a
sanction, as a means of coercion, education or discipline, or as a punish-
ment in respect of the persons within the ambit of Article 1(a), (c) and (d).®

In this connection, the supervisory bodies have noted that, while prison
labour exacted from common offenders is intended to reform or rehabilitate
them, the same need does not arise in the case of persons convicted for their
opinions or for having taken part in a strike. Furthermore, in the case of
persons convicted for expressing certain political views, an intention to reform
or educate them through labour would in itself be covered by the express
terms of the Convention, which applies, inter alia, to any form of compul-
sory labour as a means of political education.®® For all these reasons, the
ILO supervisory bodies have considered that compulsory labour in any form,
including compulsory prison labour, is covered by Convention No. 105 when
it is exacted in one of the five cases specified by that Convention.

Compliance of penal laws with the Convention can accordingly be
ensured at different levels: at the level of civil and social rights and liberties
when, in particular, political activities and the expression of political views,
the manifestation of ideological opposition, breaches of labour discipline
and the participation in strikes are beyond the purview of criminal punish-
ment; at the level of the penalties that may be imposed, when these are lim-
ited to fines or other sanctions that do not involve an obligation to work;
and, finally, at the level of the prison system: in a certain number of coun-

46



The abolition of forced or compulsory labour

tries, the law has traditionally conferred a special status on prisoners con-
victed of certain political offences, comparable to that conferred on persons
in detention while awaiting trial, under which they are free from prison
labour imposed on common offenders — although they may pursue an activ-
ity at their request.

4.3.3 Circumstances referred to in the Convention

(a) Political coercion
(Article 1(a) of the Convention)

Convention No. 105 prohibits the use of forced or compulsory labour
as a means of political coercion or education or as a punishment for hold-
ing or expressing political views or views ideologically opposed to the estab-
lished political, social or economic system. The range of activities which
must be protected from punishment involving forced or compulsory labour
thus comprises the freedom to express political or ideological views orally
and through the press and other communications media, as well as various
other generally recognized rights, such as the right of association and of
assembly through which citizens seek to secure the dissemination and accep-
tance of their views and the adoption of policies and laws reflecting them,
and which may be affected by measures of political coercion. Sanctions
involving compulsory labour fall within the scope of the Convention where
they enforce a prohibition of the expression of views or of opposition to
the established political, social or economic system, whether such prohibi-
tion is imposed by law or by a discretionary administrative decision.®

However, certain limitations may be imposed by law on the rights and
freedoms at stake “for the purpose of securing due recognition and respect
for the rights and freedoms of others and of meeting the just requirements
of morality, public order and the general welfare in a democratic society”.?’
Thus, the Convention prohibits neither punishment by penalties involving
compulsory labour of persons who use violence, incite to violence or engage
in preparatory acts aimed at violence, nor judicial imposition of certain
restrictions on persons convicted of crimes of this kind.®®

In addition to the proper limits within which particular rights are to be
exercised under normal circumstances, freedom of expression and other fun-
damental rights relevant to the Convention may during certain exceptional
periods be subjected to temporary restrictions. The need for exceptional
recourse to such measures is recognized in the International Covenant on
Civil and Political Rights “[i]n time of public emergency which threatens
the life of the nation and the existence of which is officially proclaimed”;
in such cases, derogations from the provisions of the Covenant may be made
“to the extent strictly required by the exigencies of the situation”.** The ILO
supervisory bodies have adopted a similar approach in regard to emergency
measures, such as the suppression of fundamental rights and freedoms, which
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may have a bearing on the application of Article 1(a) of the Convention
where the measures are enforced by sanctions involving compulsory labour.
Recourse to such exceptional powers must be limited to what is necessary
to meet circumstances that would endanger the life, personal safety or health
of the whole or part of the population.”

(b) Economic development
(Article 1(b) of the Convention)

Article 1(b) of the Convention prohibits the use of forced or compul-
sory labour “as a method of mobilising and using labour for purposes of
economic development”. It follows from the terms “mobilising” and “econ-
omic development” used here that Article 1(b) is aimed at circumstances
where recourse to forced or compulsory labour has a certain quantitative
significance and is used for economic ends.” The prohibition applies even
where recourse to forced labour as a method of mobilizing and using labour
for pugzposes of economic development is of temporary or exceptional
nature.

(c) Labour discipline
(Article 1(c) of the Convention)

Forced or compulsory labour as a means of labour discipline may be
of two kinds. It may consist of measures to ensure the due performance by
a worker of his or her service under compulsion of law (in the form of phys-
ical constraint or the menace of a penalty), or of a sanction for breaches
of labour discipline with penalties involving an obligation to perform work.
In the latter case, the ILO supervisory bodies have, however, distinguished
between penalties imposed to enforce labour discipline as such (and there-
fore falling within the scope of the Convention) and penalties which pun-
ish breaches of labour discipline that impair or are liable to endanger the
operation of essential services,” or which are committed either in the exer-
cise of functions that are essential to safety or in circumstances where life
or health are in danger. Such actions or omissions do not come under the
protection of the Convention. However, in such cases there must exist an
effective danger, not mere inconvenience. Furthermore, the workers con-
cerned must remain free to terminate their employment by reasonable
notice.” The supervisory bodies have identified means of labour discipline
falling under the Convention, particularly in certain laws governing the pub-
lic sector or merchant shipping.*

(d) Participation in strikes
(Article 1(d) of the Convention)

The Convention prohibits recourse to sanctions involving any form of
forced or compulsory labour “as a punishment for having participated in
strikes”. However, the ILO supervisory bodies have noted® that the Con-
ference Committee which considered the draft Convention agreed that “in
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Table 4.1 Instruments on the abolition of forced or compulsory labour

Instruments Number of | Status
ratifications
(31 August
2002)

Up-to-date instruments (Conventions whose ratification is encouraged and Recommen-
dations to which member States are invited to give effect.)

Forced Labour Convention, 1930 161 Fundamental Convention.

(No. 29)

Forced Labour (Indirect - This Recommendation is related to a
Compulsion) Recommendation, fundamental Convention and is considered
1930 (No. 35) up to date.

Abolition of Forced Labour 158 Fundamental Convention.

Convention, 1957 (No. 105)

Outdated instruments  (Instruments that are no longer up to date; this category in-
cludes the Conventions that member States are no longer invited
to ratify and the Recommendations whose implementation is no
longer encouraged.)

Forced Labour (Regulation) Rec- - The Governing Body has noted that

ommendation, 1930 (No. 36) Recommendation No. 36 is obsolete and
has decided to propose to the Conference
the withdrawal of this Recommendation.

certain circumstances penalties could be imposed for participation in illegal
strikes and that these penalties might include normal prison labour”,*” and
that in particular such penalties might be imposed where there were “national
laws prohibiting strikes in certain sectors or during conciliation proceed-
ings” or where “trade unions voluntarily agreed to renounce the right to
strike in certain circumstances”.® In examining the compatibility of national
laws on strikes with the Convention — in so far as they are enforceable with
sanctions that may involve compulsory labour — the I1LO supervisory bod-
ies have followed the principles developed in the field of freedom of asso-
ciation® in ascertaining the specific limits to the right to strike, and in
particular the restrictions concerning essential services and persons repre-
senting public authority, as well as those concerning emergency situations,
political strikes and the conditions under which a strike may be called, so
as to clarify the scope of the protection afforded by Article 1(d) of the Con-
vention.'®

(e) Discrimination
(Article 1(e) of the Convention)

Atrticle 1(e) of the Convention prohibits the use of any form of com-
pulsory labour “as a means of racial, social, national or religious discrimi-
nation”. This provision requires the abolition of any discriminatory
distinctions made on racial, social, national or religious grounds in exact-
ing labour for the purpose of production or service, even where the labour
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is not otherwise covered by the Conventions on forced labour™ (for exam-
ple, in the context of minor communal services).'® Similarly, where pun-
ishment involving compulsory labour is meted out more severely to certain
groups defined in racial, social, national or religious terms, this falls within
the scope of the Convention,’® even where the offence giving rise to the
punishment is a common offence which does not otherwise come under the
protection of Article 1(a), (c) or (d) of the Convention.

Notes

! Article 1, paragraph 1, of the Convention.

2 For the definition of forced or compulsory labour given in the Convention and the
exceptions from its scope, see subsections 4.2.2 and 4.2.3 below.

® Article 25 of the Convention.
* Article 2, paragraph 1, of the Convention.
® Article 2, paragraph 2, of the Convention — see subsection 4.2.3. below.

® In the text of the Convention, the criterion of not having offered oneself voluntarily
is distinct from that of “the menace of any penalty”. However, where consent to work or ser-
vice already was given “under the menace of a penalty”, the two criteria overlap: there is no
“voluntary offer” under threat. But the distinction between the two criteria becomes mean-
ingful where there is a difference in time, as in the text of the Convention: a person may have
volunteered for a career in the armed forces and thereby freely and knowingly accepted a pos-
ition where desertion becomes punishable.

" ILO: Abolition of forced labour, General Survey of the Reports relating to the Forced
Labour Convention, 1930 (No. 29), and the Abolition of Forced Labour Convention, 1957
(No. 105), Report of the Committee of Experts on the Application of Conventions and Rec-
ommendations, Report 111 (Part 4B), ILC, 65th Session, 1979 (hereinafter ILO: Abolition of
forced labour, General Survey of 1979 by the Committee of Experts), para. 20.

# Universal Declaration of Human Rights, article 26; International Covenant on Econ-
omic, Social and Cultural Rights, articles 13 and 14.

° Provisions concerning the prescription of a school-leaving age appear, inter alia, in
Avrticle 15, paragraph 2, of the Social Policy (Basic Aims and Standards) Convention, 1962
(No. 117).

% In particular, the Special Youth Schemes Recommendation, 1970 (No. 136), indicates
(Paragraph 7(1) and (2)(a)) that schemes of education and training involving obligatory enrol-
ment of unemployed young people are compatible with the Conventions on forced labour,
but requires prior consent for any schemes involving an obligation to serve (Paragraph 7(1)
and (2)(b)).

' ILO: Abolition of forced labour, General Survey of 1979 by the Committee of Experts,
para. 20, referring also to earlier sources.

2 ibid.

B 1LO: Record of Proceedings, ILC, 14th Session, Geneva, 1930, Vol. 1, p. 691; ILO:
Abolition of forced labour, General Survey of 1979 by the Committee of Experts, para. 21.

¥ Committee of Experts, direct request, 1999, Convention No. 29, United Kingdom.

%5 ILO: Report of the Committee of Experts on the Application of Conventions and Rec-
ommendations, Report 111 (Part 1A), ILC, 89th Session, 2001, General Report, para. 129;
ibid., Report I11 (Part 4A), ILC, 82nd Session, 1995, observation, Convention No. 29, France.

18 1LO: Abolition of forced labour, General Survey of 1979 by the Committee of Experts,
paras. 97-101.
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" For example, report of the Commission of Inquiry appointed under article 26 of the
Constitution of the International Labour Organization to examine the observance of certain
international labour Conventions by the Dominican Republic and Haiti with respect to the
employment of Haitian workers on the sugar plantations of the Dominican Republic (ILO:
Official Bulletin, Special Supplement, Vol. LXVI, 1983, Series B); report of the Committee
set up to examine the representation made by the CLAT under article 24 of the ILO Con-
stitution alleging non-observance by Brazil of the Forced Labour Convention, 1930 (No. 29),
and the Abolition of Forced Labour Convention, 1957 (No. 105).

8 1LO: Abolition of forced labour, General Survey of 1979 by the Committee of Experts,
para. 45.

19 See below subsections 4.2.3(a) and 4.2.3(c).

% jbid.

2 See also the United Nations Convention against Transnational Organized Crime and
the Protocol supplementing it to Prevent, Suppress and Punish Trafficking in Persons, Espe-
cially Women and Children (United Nations doc. A/55/383 and Add.1); article 3, subpara-
graph (b), of the Protocol specifies that “The consent of a victim of trafficking in persons to
the intended exploitation set forth in subparagraph (a) of this article shall be irrelevant where
any of the means [of coercion, fraud, deception, abuse of power, etc.] set forth in subpara-
graph (a) have been used.”

22 See subsection 4.2.1 above.

% |LO: Report of the Committee of Experts ..., Report 111 (Part 4A), ILC, 70th Session,
1984, observation, Convention No. 29, Federal Republic of Germany.

# ILO: Governing Body, Nov. 1997, doc. GB.270/15/3, para. 30.

% 1LO: Report of the Committee of Experts ..., Report 111 (Part 4A), ILC, 83rd Session,
1996, observation, Convention No. 29, Pakistan, para. 5; Report of the Commission of Inquiry
appointed under article 26 of the Constitution of the International Labour Organization to
examine the observance by Myanmar of the Forced Labour Convention, 1930 (No. 29) (ILO,
Official Bulletin, Special Supplement, Vol. LXXXI, 1998, Series B, p. 59, para. 206).

% For example, the Minimum Age Convention, 1973 (No. 138), Article 3, paragraph 1,
and the Worst Forms of Child Labour Convention, 1999 (No. 182), Articles 1, 2 and 3, para-
graph (d).

7 Also, under article 3, subparagraph (c), of the Protocol to Prevent, Suppress and Pun-
ish Trafficking in Persons, Especially Women and Children, already referred to in note 21
above, “The recruitment, transportation, transfer, harbouring or receipt of a child for the pur-
pose of exploitation shall be considered ‘trafficking in persons’, even if this does not involve
any of the means [of coercion, etc.] set forth in subparagraph (a) of this article””; subpara-
graph (d) specifies that “child” shall mean any person under 18 years of age.

% For example, 1LO: Report of the Committee of Experts ..., Report 111 (Part 1A), ILC,
89th Session, 2001, observations, Convention No. 29, Haiti, India, Indonesia, Sri Lanka,
Thailand.

% |LO: Abolition of forced labour, General Survey of 1979 by the Committee of Experts,
para. 71; ILO: Report of the Committee of Experts ..., Report 111 (Part 4A), ILC, 68th Ses-
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® (In peacetime.) However, where previous acceptance to serve a number of years was
given in exchange for higher education received, e.g. to become a physician or a pilot, a dif-
ferentiated approach is called for, taking into account such elements as the proportionality
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* See subsection (a) above.
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IN EMPLOYMENT AND OCCUPATION
Constance THOMAS and Yuki HORII

EQUALITY OF OPPORTUNITY AND TREATMENT 5

5.1 INTRODUCTION

Since the International Labour Organization was founded in 1919, the
question of the observance of equality of opportunity and treatment has
been one of its fundamental objectives. The original Constitution of the
ILO indicated that this principle is among those that are “of special inter-
est and urgent importance” and that the “standards set by law in each coun-
try with respect to the economic conditions should have due regard to the
equitable economic treatment of all workers lawfully resident therein. The
original Constitution further recognized “the principle of equal work for
work of equal value”.! In a resolution adopted in 1938, the International
Labour Conference invited all Members “to apply the principle of equality
of treatment to all workers resident in their territory, and to renounce all
measures of exception which might in particular establish discrimination
against workers belonging to certain races or confessions with regard to
their admission to public or private posts”.?

The Declaration of Philadelphia affirms that “all human beings, ir-
respective of race, creed or sex, have the right to pursue both their mater-
ial well-being and their spiritual development in conditions of freedom and
dignity, of economic security and equal opportunity”. It further proclaims
that the attainment of the conditions making it possible to achieve equal-
ity of opportunity and treatment shall be the central aim of national and
international policy, and that “all national and international policies and
measures, in particular those of an economic and financial character, should
be judged in this light and accepted only in so far as they may be held to
promote and not to hinder the achievement of this fundamental objective”.?

The first binding international instruments to be adopted with the spe-
cific objective of promoting equality and eliminating discrimination were
the Equal Remuneration Convention, 1951 (No. 100), and its accompany-
ing Recommendation (No. 90). These instruments were limited to the pro-
motion of equality between men and women and the issue of pay. Upon
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their adoption, it was recognized that equal pay could not be achieved with-
out the elimination of discrimination in all areas of employment and that
other grounds of discrimination should also be the subjects of prohibition.
Thus, these instruments were shortly followed, in 1958, with the adoption
by the International Labour Conference of the Discrimination (Employ-
ment and Occupation) Convention (No. 111), and Recommendation (No.
111), which address all forms of discrimination concerning employment and
occupation. They cover all workers and prohibit discrimination on seven
grounds (race, colour, sex, religion, political opinion, national extraction
and social origin).

Prior to the adoption of these instruments on equality, international
labour standards directed specifically at women had been aimed at provid-
ing protection through prohibition, restriction or special measures. A marked
shift in emphasis from special protection to the promotion of equality in
the standard-setting activities of the ILO regarding women occurred dur-
ing 1975, when the International Labour Conference adopted a Declaration
on Equality of Opportunity and Treatment for Women Workers.* The Dec-
laration recalls that the protection of women at work should be an integral
part of the efforts aimed at continuous promotion and improvement of liv-
ing and working conditions of all employees. It provides that women should
be protected “on the same basis and with the same standards of protection
as men”; that studies and research should be undertaken and measures taken
to protect against processes which might have a harmful effect on women
and men from the standpoint of their social function of reproduction. In
1985 the International Labour Conference adopted a resolution on equal
opportunities and equal treatment for men and women in employment.®
With respect to the issue of protective measures, the resolution recommends
that all protective legislation applying to women should be reviewed in the
light of up-to-date scientific knowledge and technical changes and that it
should be revised, supplemented, extended, retained or repealed, according
to national circumstances. The Committee of Experts on the Application
of Conventions and Recommendations, in its General Survey on night work
of women in industry, 2001,° recently affirmed this approach and confirmed
that protection and equality have and should guide standard-setting action
in matters of women’s employment.

In 1975, the International Labour Conference, based on the new
approach that equality can only be achieved by improving the general con-
ditions of work of all workers, both women and men, invited the Govern-
ing Body to include the issue of workers with family responsibilities on the
agenda of the earliest possible session of the Conference with a view to the
adoption of a new instrument. During the General Discussion at the Con-
ference, it was pointed out that any change in the traditional role of women
would have to be accompanied by a change in that of men, greater sharing
in family life and household tasks, and equal access for men and women to
all services and arrangements made in these fields.
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The Employment (Women with Family Responsibilities) Recommen-
dation (No. 123), which had been adopted in 1965 to provide measures that
should be taken to allow women to harmonize their various responsibilities
without being exposed to discrimination, was considered to be out of date
as it did not question placing the burden of responsibility for such matters
solely on women, but sought to alleviate some of the hardship these dual
and seemingly competing responsibilities caused.

In this context, the Governing Body decided to include in the 66th Ses-
sion (1980) of the International Labour Conference the question of equal-
ity of opportunity and treatment for workers of both sexes having family
responsibilities. In 1981, the International Labour Conference adopted the
Workers with Family Responsibilities Convention, 1981 (No. 156), and its
accompanying Recommendation (No. 165).

In addition to the general standards on non-discrimination and equal-
ity, other international labour standards address the issue of non-discrimi-
nation or promotion of equality as either their main objective or as a specific
provision. These instruments serve to emphasize that in certain domains par-
ticular attention needs to be drawn to the promotion of equality among mem-
bers of particular groups. For example, the Social Policy (Basic Aims and
Standards) Convention, 1962 (No. 117), provides that the aim of any social
policy shall be to eliminate all discrimination among workers on grounds of
race, colour, sex, belief, tribal association or trade union affiliation. The
Employment Policy Convention, 1964 (No. 122), states that employment pol-
icy shall aim at ensuring that there is freedom of choice of employment and
the fullest possible opportunity for each worker to qualify for, and to use
skills and endowments in, a job for which he or she is well suited, irrespec-
tive of race, colour, sex, religion, political opinion, national extraction or
social origin. More specifically, Article 8 of the Paid Educational Leave Con-
vention, 1974 (No. 140), prohibits the denial of such leave on the grounds
of race, colour, sex, religion, political opinion, national extraction or social
origin. Article 5 of the Termination of Employment Convention, 1982
(No. 158), includes race, colour, sex, marital status, family responsibilities,
pregnancy, religion, political opinion, national extraction, social origin, mater-
nity leave and union membership or participation as invalid reasons for ter-
mination. In some instances, Convention No. 111 is specially referred to in
other Conventions. For example, the Rural Workers’ Organisations Conven-
tion, 1975 (No. 141), provides in Article 4 for the development of strong and
independent organizations of rural workers “as an effective means of ensur-
ing the participation of rural workers, without discrimination, as defined in
the Discrimination (Employment and Occupation) Convention, 1958 ...”.

Other standards that address specific groups of workers who are often
the subject of discriminatory treatment, and that promote equality, among
other measures, for such groups, include the international labour standards
concerning migrant workers, indigenous and tribal peoples, workers with
disabilities and older workers.
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The elimination of discrimination was reaffirmed as a principle inher-
ent in any ILO policy by the adoption in 1998 of the ILO Declaration on
Fundamental Principles and Rights at Work and its Follow-up. The Decla-
ration states that the fundamental rights of workers, which are clearly set
out in four principles, including the elimination of discrimination in respect
of employment and occupation, are so essential to the mandate of the ILO
that membership of the Organization by a State in itself creates an obliga-
tion to promote these rights, even if the State has not ratified the funda-
mental Conventions which set forth these four principles. The Declaration
refers to the principles contained in Conventions Nos. 100 and 111, the two
fundamental Conventions in relation to non-discrimination.

In 1995, the Director-General of the ILO launched a campaign for the
ratification of the fundamental Conventions. The above Conventions are
among the most widely ratified of the international labour Conventions.

A summary of the relevant ILO instruments is given in table 5.1 on p. 84.

5.2 CONTENT OF THE STANDARDS
ON NON-DISCRIMINATION

5.2.1 Discrimination in employment and occupation:
The Discrimination (Employment and Occupation)
Convention (No. 111), and Recommendation
(No. 111), 1958

(@) Scope of the instruments as regards individuals,
definition and grounds of discrimination’

(i) Scope of the instruments as regards individuals

No provision of the Convention or the Recommendation limits their
scope as regards individuals and occupations. The elimination of discrimin-
ation in employment and occupation therefore applies to all workers, both
nationals and non-nationals.® They therefore apply to workers in both the
public and the private sectors.

(i) Definition of discrimination®

Avrticle 1, paragraph 1(a), of the Convention defines discrimination as
“any distinction, exclusion or preference [made on certain grounds], which
has the effect of nullifying or impairing equality of opportunity or treat-
ment in employment or occupation”.

This definition contains three elements: a factual element (the existence
of a distinction, exclusion or preference which constitutes a difference in
treatment); a criterion on which the difference in treatment is based; and
the objective result of this difference in treatment, namely the nullification
or impairment of equality of opportunity or treatment.
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Through this broad definition, the Convention covers all discrimina-
tion that may affect equality of opportunity and treatment. The distinctions,
exclusions or preferences covered under the Convention may have their ori-
gin in law or in practice.

In referring to the “effect” of a distinction, exclusion or preference on
equality of opportunity and treatment, the definition uses the objective con-
sequences of these measures as a criterion. Thus the Convention covers
direct discrimination, such as expressly stated exclusions of persons who
need not apply for jobs; and indirect forms of discrimination such as occu-
pational segregation based on sex.

Indirect discrimination refers to apparently neutral situations, regula-
tions, or practices, which in fact result in unequal treatment of persons with
certain characteristics. It occurs when the same condition, treatment or cri-
terion is applied to everyone, but results in a disproportionably harsh impact
on some persons on the basis of certain characteristics or who belong to
certain classes with specific characteristics such as race, sex or religion, and
is not closely related to the inherent requirement of the job.

Intent is not an element of the definition under the Convention. The
Convention covers all discrimination without referring to the intention of
the author of a discriminatory act or even without there needing to be an
identifiable author, such as in the case of indirect discrimination or occu-
pational segregation.

(iii) Grounds of discrimination ™

Grounds of discrimination referred to in Article 1,

paragraph 1(a), of the Convention

These consist of a restrictive list of seven grounds of discrimination:

Race and colour. These grounds are generally examined together since
difference of colour is only one, albeit the most apparent, of the ethnic char-
acteristics that differentiate human beings. However, they are not consid-
ered to be identical as colour differences may exist between people of the
same race. Under the Convention, the term “race” is often considered in a
wide sense to refer to linguistic communities or minorities whose identity is
based on religious or cultural characteristics, or even national extraction.
Generally speaking, any discrimination against an ethnic group, including
indigenous and tribal peoples, is considered to be racial discrimination within
the terms of the Convention.

National extraction. The term “national extraction” in the Convention
is not aimed at the distinctions that may be made between the citizens of
the country concerned and those of another country, but covers distinctions
made on the basis of a person’s place of birth, ancestry or foreign origin.
Distinctions made between citizens of the same country on the basis of the
foreign birth or origins of some of them are one of the most evident exam-
ples. Thus it may be understood that discrimination based on national extrac-
tion means that action which may be directed against persons who are
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nationals of the country in question, but who have acquired their citizen-
ship by naturalization or who are descendants of foreign immigrants, or per-
sons belonging to groups of different national extraction or origin living in
the same State."

Sex. These are distinctions that are made explicitly or implicitly to the
detriment of one sex or the other. While in the great majority of cases, and
particularly in cases of indirect discrimination, they are detrimental to
women, protection against discrimination applies equally to either sex. Dis-
crimination on grounds of sex also includes discrimination based on: civil
status; marital status, or more specifically family situation (particularly as
regards responsibilities for dependent persons); pregnancy and confinement.
These distinctions are not discriminatory in themselves, and only become so
when they have the effect of imposing a requirement or condition on an
individual of a particular sex that would not be imposed on an individual
of the other sex. Distinctions based on pregnancy and confinement are dis-
criminatory because they can only, by definition, affect women. “Sexual
harassment” or “unsolicited sexual attention” are particular forms of dis-
crimination on the basis of sex which have received increased attention.

Religion. The Convention protects against discrimination based on
denomination or faith, whether it is because of not being of a particular
faith, or because of having a belief in a particular faith, or having no belief.
It not only protects against discrimination based on belief in a religion, but
also protects the expression and manifestation of the religion.

Social origin. This criterion refers to situations in which an individual’s
membership of a class, socio-occupational category or caste determines his
or her occupational future, either because he or she is denied access to cer-
tain jobs or activities, or because he or she is only assigned certain jobs.
Even in societies with considerable social mobility, a number of obstacles
continue to prevent perfect equality of opportunity for the various social
categories.*®

Political opinion. This protection against discrimination on the basis of
political opinion implies protection in respect of the activities of expressing
or demonstrating opposition to established political principles and opinions.
It may also cover discrimination based on political affiliation.

Other grounds of discrimination in Article 1,

paragraph 1(b), of the Convention

These consist of “such other distinction, exclusion or preference which
has the effect of nullifying or impairing equality of opportunity or treat-
ment [...] as may be determined by the Member concerned after consulta-
tion with representative employers’ and workers’ organisations, where such
exist, and with other appropriate bodies”. The procedure for the imple-
mentation of this Article is not specified. However, in a large number of
countries, governments are reporting on criteria of discrimination other than
those set forth in Article 1, paragraph 1(a), of the Convention which have
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been incorporated in the Constitution, or in laws or regulations for the elim-
ination of discrimination in employment and occupation. Two Conventions
adopted after Convention No. 111 cover two of the criteria most frequently
encountered at the national level. These are the Workers with Family Respon-
sibilities Convention, 1981 (No. 156), and the Vocational Rehabilitation and
Employment (Disabled Persons) Convention, 1983 (No. 159). Other criteria
frequently encountered are state of health (including HIV-positive status),
age, sexual orientation and membership or non-membership of a trade union.

(b) Substantive field of application of the Convention: Access
to training, to occupation and employment, and terms
and conditions of employment*

Atrticle 1, paragraph 3, provides that the terms “employment’ and “occu-
pation” include access to vocational training, access to employment and to
particular occupations, and terms and conditions of employment. The pro-
tection afforded by the Convention is not limited to individuals who have
already gained access to employment or to an occupation, but also covers
opportunities of gaining access to employment or to an occupation. It also
covers access to training, without which there would be no real opportunity
of access to employment or occupation. The Recommendation contains pro-
visions illustrating these concepts more specifically (Paragraph 2(b)):

(b) all persons should, without discrimination, enjoy equality of opportunity
and treatment in respect of —

(i) access to vocational guidance and placement services;

(i) access to training and employment of their own choice on the basis of
individual suitability for such training or employment;

(iif) advancement in accordance with their individual character, experience,
ability and diligence;

(iv) security of tenure of employment;

(v) remuneration for work of equal value;

(vi) conditions of work including hours of work, rest periods, annual holi-
days with pay, occupational safety and occupational health measures,
as well as social security measures and welfare facilities and benefits
provided in connection with employment.

Under Paragraph 2(d) of the Recommendation, employers should not
practise or countenance discrimination *“in engaging or training any person
for employment, in advancing or retaining such person in employment, or
in fixing terms and conditions of employment”.

(i) Access to training and vocational guidance®

Training is of paramount importance in determining the actual oppor-
tunities for gaining access to employment and occupation, since discrim-
ination at this stage will subsequently be perpetuated and aggravated in
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employment and in occupation. This term should not be interpreted in a
narrow sense and should cover both apprenticeship and technical educa-
tion, and general education, as well as “on the job” training.

Vocational guidance is intended to offer young persons or persons who
may need it special assistance in choosing an occupation. A number of meth-
ods are used, such as the dissemination of information on occupations, the
preparation of recommendations in the light of personal aptitudes and inter-
ests and social needs, and the joint participation of teachers and parents in
fostering the choice of an occupation by children. It plays an important role
in opening up a broad range of occupations, free of considerations based
on stereotypes or archaic conceptions that specific trades or occupations are
supposedly reserved for persons of a particular sex, ethnic group, or caste.

(if) Access to employment and

to various occupations®

The protection afforded by the Convention covers access to wage-earn-
ing employment, as well as self-employment. The term “occupation’” means
the trade, profession or type of work performed by an individual, irrespec-
tive of the branch of economic activity to which he or she belongs or his or
her professional status. The two terms therefore have a very broad meaning.

Access to self-employed occupation. This category covers the majority
of the active population in certain developing countries, and principally in
the rural sector. It therefore includes various occupations and is of a het-
erogeneous nature. Access to the various material goods and services required
to carry on the occupation therefore constitutes one of the objectives of the
national policy to promote equality of opportunity and treatment in employ-
ment and occupation.

Placement. The existence of a public employment service may be an
essential element of a policy to promote equality of opportunity and treat-
ment in employment. Public and private employment agencies should be
covered under the Convention in relation to their consideration and place-
ment of candidates.

Access to wage-earning or salaried employment. This means that every
individual has the right to have his or her application for appointment to
the post of their choice considered equitably, without discrimination based
on any of the grounds referred to in the Convention. The recruitment pro-
cedure and the statement of reasons in the event of an adverse decision on
the application for appointment are of great importance for the respect of
this right.

Access to the public service. The State, as an employer, is subject directly
to the principles which it must promote and, in view of the volume of employ-
ment provided by the State, the public sector plays a key role in the general
implementation of government policy to promote equality of opportunity
and treatment in employment and occupation. Government agencies are not
to discriminate in connection with employment.
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Access to employers’ and workers’ organizations. Paragraph 2(f) of Rec-
ommendation No. 111 provides that “employers’ and workers’ organisations
should not practise or countenance discrimination in respect of admission,
retention of membership or participation in their affairs”. This provision
concerns both the practices of employers’ and workers’ organizations as
influenced by the provisions of national legislation or as determined by their
own regulations.

(iii) Terms and conditions of employment*

The concept of “terms and conditions of employment” is further speci-
fied by the Recommendation (Paragraph 2(b)), which enumerates the fol-
lowing areas: advancement in accordance with individual character,
experience, ability and diligence of the person concerned; security of tenure
of employment; remuneration for work of equal value; and conditions of
work “including hours of work, rest periods, annual holidays with pay, occu-
pational safety and occupational health measures, as well as social security
measures and welfare facilities and benefits provided in connection with
employment”. The concept of terms and conditions of employment is there-
fore broader than that of general conditions of work which it encompasses.

Promotion consists of the right of every individual not to be subject to
any discrimination based on any of the grounds set out in the Convention
as regards promotion earned in the course of employment.

Security of tenure denotes the guarantee that dismissal must not take
place on discriminatory grounds, but must be justified by reasons connected
with the worker’s conduct, his or her ability or fitness to perform the func-
tions or the strict necessities of the operation of the enterprise.

Equal remuneration. This principle, which is covered in relation to men
and women by the Equal Remuneration Convention, 1951 (No. 100), sup-
plemented by Recommendation No. 90, presupposes a general context which
is free from inequality. The relation between the principle set forth in Con-
vention No. 100 and that of Convention No. 111 is therefore paramount in
this respect. Convention No. 111 extends this principle to other grounds
upon which discrimination is prohibited.

Collective negotiations and industrial relations. The parties should respect
the principle of equality of opportunity and treatment in employment and
occupation, and should ensure that collective agreements contain no provi-
sions of a discriminatory character in respect of access to, training for,
advancement in or retention of employment or in respect of the terms and
conditions of employment.

Social security. Bearing in mind Article 5 of the Convention, any dis-
tinction made on the basis of sex which is not justified by special measures
of protection or assistance either provided for in other international labour
Conventions, or generally recognized as necessary, should be eliminated.
Any discriminatory treatment in respect of benefits or conditions of
entitlement to social security, the application of compulsory or voluntary
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statutory or occupational schemes, contributions and the calculation of bene-
fits should be eliminated.

Other conditions of employment. These may include measures for the
protection of workers’ privacy, occupational safety and health measures, and
the working environment.

(c) Measures not deemed to be discrimination
There are three categories of measures that are not considered to be
discrimination under the Convention:

(1) those based on inherent requirements of a particular job;
(2) those warranted by the protection of the security of the State; and
(3) measures of protection and assistance.

(i) Inherent requirements of the job™

Under Article 2 of the Convention, “any distinction, exclusion or pref-
erence in respect of a particular job based on the inherent requirements
thereof shall not be deemed to be discrimination”. This exception must be
interpreted restrictively. The Convention requires that access to training,
employment and occupation be based on objective criteria defined in the
light of academic and occupational qualifications required for the activity
in question. When qualifications are required for a particular job, it may
not be simple to distinguish between what does and what does not consti-
tute discrimination. It is often difficult to draw the line between bona fide
requirements for a job and the use of certain criteria to exclude certain cat-
egories of workers.

It appears from the preparatory work for the Convention that the con-
cept of “a particular job” refers to a specific and definable job, function or
task. The necessary qualifications may be defined as those required by the
characteristics of the particular job in proportion to its inherent require-
ments. A genuine qualification, even if based on one of the criteria in the
Convention, may not come into conflict with the principle of equality of
opportunity and treatment. In no circumstances, however, may the same
qualification be required for an entire sector of activity. Systematic applica-
tion of requirements involving one or more of the grounds of discrimina-
tion set out in the Convention is inadmissible. Careful examination of each
individual case is required. Similarly, the exclusion of certain jobs or occu-
pations based on one of the grounds listed is contrary to the Convention.

There are few instances where the grounds listed in the Convention may
actually constitute inherent requirements of the job. As regards men and
women, distinctions on the basis of sex may be required for certain jobs,
such as those in the performing arts, or those involving particular physical
intimacy. With respect to religion, restrictions for some jobs associated with
a particular religious institution may be acceptable. Political opinion may
in certain limited circumstances constitute a bona fide qualification for cer-
tain senior policy-making positions.
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(i) Measures affecting an individual suspected of

activities prejudicial to the security of the State
(Article 4 of the Convention)®

In order to avoid undue limitations on the protection which the Con-
vention seeks to guarantee, the exception set out in Article 4 must be applied
strictly.

In the first place, Article 4 covers measures taken in respect of activi-
ties of which an individual is justifiably suspected or convicted with the
exclusion of mere membership of a particular group or community.

Secondly, it covers activities that may be qualified as prejudicial to the
security of the State, whether such activities are proven or whether consis-
tent and precise elements justify suspicion of such activities.

Thirdly, measures intended to safeguard the security of the State must
be sufficiently well defined and delimited to ensure that they do not become
discrimination based on political opinion or religion.

With respect to the requirement of a procedural safeguard of appeal,
there should be a “body to which appeals can be made, which should there-
fore be independent from administrative or governmental authorities, and
a mere right of appeal to the administrative or governmental authority hier-
archically above the authority that took the measure is not enough; this
body should offer guarantees of independence and impartiality; it must be
‘competent’ to assess fully the substance of the matter: that is, it should be
in a position to ascertain the reasons underlying the measures taken, and

give the appellant facilities for fully presenting his or her case”.?

(iii) Special measures of protection or assistance
(Article 5 of the Convention)?*

Measures provided for in international labour standards. The ratification
of Convention No. 111 must not come into conflict with the ratification or
implementation of other instruments adopted by the ILO that provide for
special measures of protection or assistance. This is the case, for example,
of special measures taken on behalf of indigenous peoples, persons with
disabilities or older persons, as well as measures to protect maternity or the
health of women.

Measures designed to meet the particular requirements of certain cat-
egories of persons. These are measures that may be determined by any mem-
ber State, after consultation with representative employers’ and workers’
organizations, and which are generally recognized to be necessary for rea-
sons such as age, disablement, family responsibilities or social or cultural
status. This provision is designed, on the one hand, to avoid conflicts between
these special measures and the general policy to eliminate discrimination
and, on the other hand, to allow special measures to secure equality of
opportunity and treatment in practice, taking into account the diversity of
situations of certain categories of persons.
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(d) Implementation of the principles:
The obligations of States®

The implementation of the principles of the Convention consists pri-
marily of declaring and pursuing a national policy designed to promote
equality of opportunity and treatment in respect of employment and occu-
pation, both directly, by ensuring its observance in services and employment
under the control of a national authority, and indirectly, by taking measures
to secure its acceptance in other sectors.

(i) Formulation and content of the national policy
designed to promote equality of opportunity
and treatment
(Article 2 of the Convention)®

Article 2 provides that this national policy must promote equality “by
methods appropriate to national conditions and practice™, thereby allowing
States considerable flexibility in the manner in which it is declared and pur-
sued, which is not subject to any predetermined form.

The policy must, however, be clearly stated, which implies that pro-
grammes for this purpose should be developed and implemented, and appro-
priate measures adopted according to the principles outlined in Article 3 of
the Convention and Paragraph 2 of the Recommendation. While the mere
affirmation of the principle of equality before the law may be an element
of such a policy, it cannot in itself constitute a policy within the meaning
of Article 2 of the Convention.

There are also certain immediate obligations, such as repealing dis-
criminatory legal provisions and putting an end to discriminatory adminis-
trative practices, as well as the obligation to supply reports on the results
achieved.

The realization of the policy is recognized to be progress and in all like-
lihood requires continuous implementation and monitoring.

(i) Obligations for the implementation of a national

policy of equality of opportunity and treatment
(Article 3 of the Convention)*

Atrticle 3 of the Convention specifies some of the areas and means of
action which must be covered by the national policy to promote equality in
employment and occupation. It sets out obligations of various types, either
immediate, or to which effect may be given more progressively.

The immediate obligations include:

e repealing any statutory provisions and modifying any administrative
instructions or practices which are inconsistent with the policy of equal-
ity (Article 3(c));

e pursuing the policy in respect of employment under the direct control
of a national authority (Article 3(d)); and
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e ensuring observance of the policy in the activities of vocational guid-
ance, vocational training and placement services under the direction of
a national authority (Article 3(e)).

The medium-term obligations are as follows:

e to enact legislation and promote educational programmes as may be
calculated to secure the acceptance and observance of the policy (Art-
icle 3(b)); and

e to cooperate with employers’ and workers’ organizations in promoting
the acceptance and observance of the policy (Article 3(a)).

(iii) National machinery to promote application
of the policy
Paragraph 4 of the Recommendation provides for the establishment of
agencies, to be assisted where practicable by advisory committees composed
of representatives of employers’ and workers’ organizations, and of other
interested bodies, for the purpose of promoting application of the policy in
all fields of public and private employment, and in particular:

(a) to take all practicable measures to foster public understanding and
acceptance of the principles of non-discrimination;

(b) to receive, examine and investigate complaints that the policy is not
being observed and, if necessary by conciliation, to secure the correc-
tion of any practices regarded as in conflict with the policy; and

(c) to consider further any complaints which cannot be effectively settled
by conciliation and to render opinions or issue decisions concerning the
manner in which discriminatory practices revealed should be corrected.

5.2.2 Equal remuneration:
The Equal Remuneration Convention (No. 100),
and Recommendation (No. 90), 1951

(a) Persons covered and definitions

(i) Workers

The Convention covers “all workers” and “men and women workers”
without limitation. The Convention therefore applies in general to all sec-
tors, both public and private (Article 2).

(i) Remuneration?®

According to Article 1(a) of the Convention “the term ‘remuneration’
includes the ordinary, basic or minimum wage or salary and any additional
emoluments whatsoever payable directly or indirectly, whether in cash or in
kind, by the employer to the worker and arising out of the worker’s employ-
ment”. This definition is couched in the broadest possible terms with a view
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to ensuring that equality is not limited to the basic or ordinary wage, nor
in any other way restricted according to semantic distinctions. It is impor-
tant to emphasize that the principle set forth in the Convention covers both
the minimum wage and remuneration determined in any other way.

Additional emoluments. The term “any additional emoluments whatso-
ever” is also all-embracing and includes increments based on seniority or
marital status, cost-of-living allowances, housing or residential allowances,
family allowances and benefits in kind, such as the provision and launder-
ing of working clothes provided by the employer.

Indirect elements of remuneration. The term “directly or indirectly” cov-
ers certain indirect elements of remuneration which are not payable directly
by the employer, but which arise out of the employment relationship. They
may include allowances paid out of a common fund managed by employ-
ers or workers.

Arising out of the worker’s employment. A link between the worker’s
employment and the payments must be established. Allowances paid under
social security systems financed by the undertaking or industries concerned
are considered an element of remuneration. Allowances paid under a social
security system financed entirely by public funds are not considered to be
remuneration and thus are outside the scope of the Convention.

(iii) Work of equal value®

Article 1(b) of the Convention provides that the expression refers to
rates of remuneration established without discrimination based on sex. By
situating the comparison at the level of the “value” of work, Convention
No. 100 and Recommendation No. 90 go beyond a reference to “the same”
or “similar” work and cover different jobs to which the same value may be
attributed. Value, while not defined specifically in the Convention, refers to
the worth of the job for purposes of computing remuneration. The Con-
vention does not limit application of the concept of equal value to imple-
mentation through the methodology of comparable worth, but it certainly
indicates that something other than market forces should be used to ensure
application of the principle. It suggests that objective job appraisals should
be used to determine valuation where deemed useful, on the basis of the
work to be performed and not on the basis of the sex of the jobholder. While
job appraisal systems are still a common feature of wage setting, other bases
for the calculation of wages — including minimum wages, productivity pay
and new competency-based wage systems — are covered by the Convention.

(b) The role of governments in the application

of the principle of equal remuneration?

The obligation of a State which has ratified the Convention is a func-
tion of the wage-determination machinery in force in the country. The State’s
obligation to ensure the implementation of the principle of equal remuner-
ation is limited to those areas where such action is consistent with the meth-
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ods in operation for determining rates of remuneration, in other words where
the State is directly or indirectly involved in wage fixing. In areas where the
government does not intervene either directly or indirectly in the negotia-
tion of wages, its obligation is to promote the application of the principle.

(c) Means of giving effect to the Convention

Article 2, paragraph 2, of the Convention provides that the principle
of equal remuneration for men and women workers for work of equal value
may be applied by means of:

(a) national laws or regulations. While there is no general obligation to enact
legislation under the Convention, any existing legislative provision which
violates the principle of equal remuneration must be amended or
repealed; or

(b) any legally established or recognized machinery for wage determination.
In many countries there are bodies at the national level responsible for
determining the applicable wage levels, and they should do so in accor-
dance with the Convention. The composition of these bodies and the
criteria used are often determining factors in the application of the prin-
ciple. The minimum wage is also an important means of applying the
principle of equal remuneration; or

(c) collective agreements concluded between employers and workers. Remu-
neration rates are often covered by collective agreements concluded
between employers and workers, and should be established in confor-
mity with the Convention. These can make an effective contribution to
the application of the principle; or

(d) a combination of these various means.

(d) Objective evaluation of jobs?

Atrticle 3, paragraph 1, of the Convention calls for measures to be taken
to promote objective appraisal of jobs on the basis of the work to be per-
formed “where such action will assist in giving effect to the provisions of
this Convention”. Job evaluation provides a way of systematically classify-
ing jobs according to their content and the skills required, without regard
to the sex or personal characteristics of the worker.

(e) The role of employers’ and workers’ organizations®

Under the terms of Article 4 of the Convention, “each Member shall
cooperate as appropriate with the employers’ and workers’ organisations con-
cerned for the purpose of giving effect to the provisions of this Convention”.
Paragraph 5 of Recommendation No. 90 provides that employers’ and work-
ers’ organizations should participate in the establishment of methods of job
evaluation where appropriate. These provisions also indicate the share in the
responsibility incumbent upon employers’ and workers’ organizations for the
effective application of the principle of equal remuneration.
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5.3

SUMMARY OF THE PRINCIPLES
OF THE COMMITTEE OF EXPERTS

Certain principles relating to the application of the Conventions, which

are not explicitly set out in the instruments, have also been developed in the
comments of the Committee of Experts.

5.3.1 Discrimination in employment and occupation:

itis

Convention No. 111 and Recommendation No. 111

(@) Grounds of discrimination
The Convention covers any direct or indirect discrimination, whether
in law, resulting from the legislation, or in practice, including the prac-

tice of private individuals.

(i)

(i)

(iii)
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Race and colour. In the protection against discrimination based on race
and colour, the main problem is not so much to define the terms
employed, as to eradicate the negative values that the perpetrators of
discrimination attribute to the person discriminated against. In such
cases, and especially through the use of positive measures, state policies
should be aimed at making equality of opportunity a reality for every
population group.®

National extraction. The Committee of Experts has stressed that the
elimination of discrimination on grounds of national extraction along
with other grounds is critical to sustainable development, all the more
so because of the re-emergence of signs of intolerance and racism. Steps
should be taken to raise public awareness and promote tolerance, respect
and understanding between ethnic communities and throughout soci-
ety. These grounds include national ethnic and linguistic minority
groups.®

Religion. The Convention aims to provide protection against discrimi-
nation in employment and occupation on the basis of religion, which
is often the consequence of a lack of freedom or intolerance. Situations
that may lead to religious discrimination derive more from an attitude
of intolerance towards persons who profess a particular religion, or no
religion, and may be linked to multi-ethnic communities. The risk of
discrimination often arises from the absence of religious belief or from
belief in different ethical principles, from lack of religious freedom, in
particular where one religion has been established as the religion of the
State, where the State is officially anti-religious, or where the dominant
political doctrine is hostile to all religions. In a great majority of cases,
discrimination on grounds of religion is not institutionalized. The free-
dom to practise a religion can be hindered by the constraints of a trade
or occupation, particularly in regard to the manifestation of discrimi-



(iv)

v)

(vi)

Equality of opportunity and treatment

nation, including practices, affiliation, membership, clothing and atten-
dance at ceremonies. This may happen when a religion prohibits work
on a different day of rest established by law or custom, or where there
are requirements of particular clothing. In these cases, the workers’ right
to practise his or her faith or belief needs to be weighed against the
need to meet the requirements inherent in the job or the operational
requirements. The rights may be restricted within the limits imposed by
the principle of proportionality.*

Social origin. Prejudices and preferences based on social origin may per-
sist when a rigid division of society into classes determines an individ-
ual’s opportunities in employment and occupation, or when certain
“castes” are considered to be inferior and are therefore confined to the
most menial jobs.

Sex. The criterion of sex covers distinctions based on biological char-
acteristics and functions that differentiate men and women, as well as
distinctions based on social differences between men and women that
are learned, changeable over time and have wide variations within and
between cultures. Use of the concept of gender as a socio-economic
variable to analyse roles, responsibilities, constraints, opportunities and
needs of men and women is essential to promote equal opportunity and
treatment under the Convention.

The Committee of Experts has noted that discrimination against
women may take many forms which at first appear to be sex neutral
but which actually constitute discrimination because they have a detri-
mental impact on women. For example, in matters of access to and
retention of employment, criteria related to marital status, family situ-
ation and family responsibilities typically affect only women to their
detriment in employment.

Political opinion. The Committee of Experts has indicated that, in pro-
tecting workers against discrimination with regard to employment and
occupation on the basis of political opinion, the Convention implies
that this protection shall be afforded to them in respect of activities
expressing or demonstrating opposition to the established political prin-
ciples — since the protection of opinions which are neither expressed
nor demonstrated would be pointless. Regarding the nature of the opin-
ions expressed, the Committee has noted that “the protection afforded
by the Convention is not limited to differences of opinion within the
framework of established principles. Therefore, even if certain doctrines
are aimed at fundamental changes in the institutions of the State, this
does not constitute a reason for considering their propagation beyond
the protection of the Convention, in the absence of the use or advo-
cacy of violent methods to bring about that result”. The Committee of
Experts recalls the opinion expressed by a Commission of Inquiry
appointed under article 26 of the Constitution of the ILO that:
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... the protection of freedom of expression is aimed not merely at the indi-
vidual’s intellectual satisfaction at being able to speak his [or her] mind, but
rather — and especially as regards the expression of political opinions — at giv-
ing him [or her] an opportunity to seek to influence decisions in the political,
economic and social life of his [or her] society. For his [or her] political views
to have an impact, the individual generally acts in conjunction with others.
Political organizations and parties constitute a framework within which the
members seek to secure wider acceptance of their opinions. To be meaningful,
the protection of political opinions must therefore extend to their collective
advocacy within such entities. Measures taken against a person by reference to
the aims of an organization or party to which he [or she] belongs imply that
he [or she] must not associate himself [or herself] with those aims, and accord-
ingly restrict his [or her] freedom to manifest his [or her] opinions.

The Committee of Experts has also noted that:

... one of the essential traits of this type of discrimination is that it is most
likely to be due to measures taken by the State or the public authorities. Its
effects may be felt in the public services, but are not confined thereto; more-
over, in many modern economies the distinction between the public and pri-
vate sector has become blurred or has disappeared completely.®

(vii) Additional grounds. In its Special Survey of 1996 the Committee of
Experts recommended that consideration be given to the adoption of
an additional Protocol to the annex to the Convention, the objective of
which would be to include additional criteria on the basis of which dis-
crimination would be prohibited. The Committee of Experts consid-
ered that the following criteria are broadly accepted and merit
consideration for inclusion in the additional Protocol (listed in alpha-
betical order): age, disability, family responsibilities, language, matri-
monial status, nationality, property, sexual orientation, state of health,®
and trade union affiliation.

(b) The elimination of discrimination, legislation

and practical application®

There are several regulatory levels at which the Convention can be imple-
mented nationally: the national constitution, legislation, case law and col-
lective labour agreements. Where provisions are adopted to give effect to the
Convention, they should include all seven grounds of discrimination spec-
ified in article 1, paragraph 1(a).

The Committee has reiterated that legislation is essential, but in itself is
not sufficient to apply the Convention. No society is free from discrimina-
tion and a denial of its existence is a serious obstacle to addressing it and to
making progress in promoting equality of opportunity and treatment. The
application of the principles of the Convention is achieved in successive stages,
each stage being the occasion for perspectives revealing new and different
problems, thereby resulting in the taking of new measures to resolve them.*
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(c) The obligation of the State to apply a national policy

to promote equality in employment under the
direct control of a national authority®

With respect to the establishment and promotion of a national policy,
the Committee of Experts has recalled that, while the inclusion in a Con-
stitution of the principle of equality of opportunity and treatment and the
judicial protection of victims of discrimination represents an important stage
in the implementation of the above principle, they cannot on their own con-
stitute a national policy within the meaning of Article 2 of the Convention.
The implementation of a policy of equality of opportunity and treatment
also presupposes the adoption of specific measures designed to correct
inequalities observed in practice. Indeed, the promotion of equality of oppor-
tunity and treatment in employment and occupation as advocated by the
Convention is not aimed at a stable situation which can be definitively
attained, but at a permanent process in the course of which the national
equality policy must continually be adjusted to the changes that it brings
about in society. While the Convention leaves it to each country to inter-
vene according to the methods which appear to be the most adequate, tak-
ing into account national circumstances and customs, the effective
application of the national policy of equality of opportunity and treatment
requires the implementation by the State concerned of appropriate mea-
sures, the underlying principles of which are enumerated in Article 3 of the
Convention. It is therefore important to emphasize the interdependence of
these two means of action, consisting of the adoption of legal provisions,
and the preparation and implementation of programmes to promote equal-
ity and correct de facto inequalities which may exist in training, employ-
ment and conditions of work.*

The Committee stresses that the Convention, in addition to legislative
measures, requires the government to pursue national policy through posi-
tive measures with a view to eliminating discrimination on all grounds con-
tained in the Convention. The collection of statistical data is part of an
effectivoe policy to promote equality as it allows for targeted action to be
taken.*

The use of the methods of direct application of the policy available to
the States is one of the obligations laid down by the Convention. Govern-
ments are encouraged to adopt programmes of affirmative action, thereby
responding to the concern to increase the overall number of members of
disadvantaged groups in the service, as a means of ensuring their partici-
pation at all levels of the service, including the higher levels. Affirmative
action programmes focus not only on recruitment policy, but also on issues
related to training in employment which, to a great extent, determine pro-
motion policy. The execution of public contracts is also an area in which
the public authorities may have means of directly influencing employment
practices. The Committee of Experts recommends examining the possibil-
ity of including clauses providing for equality of opportunity and treatment
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in public contracts. It also encourages governments to make all possible
efforts to allocate adequate resources to institutions and structures respon-
sible for promoting equality.

(d) Cooperation with employers’

and workers’ organizations®
The requirement in this respect is for active collaboration with the above
organizations. It is generally sought for the preparation and supervision of
the application of the measures adopted within the context of the national
policy envisaged in Article 2 of the Convention, as well as subsequently at
the sectoral, enterprise or establishment level for the direct application of
the principles set out in the Convention. This collaboration goes beyond
mere consultation with employers’ and workers’ organizations, and must
therefore allow real consideration of the positions of the various parties.

(e) Special measures of protection or assistance

Avrticle 5 of the Convention envisages two kinds of special measures of
protection and assistance: measures of protection and assistance provided
for in international labour Conventions and Recommendations; and mea-
sures taken after consultation with employers’ and workers’ organizations
and designed to meet the particular requirements of persons who require
special protection or assistance.

(i) Measures provided for in international

labour standards*

Article 5, paragraph 1, of the Convention provides that the “special
measures of protection or assistance provided for in other Conventions or
Recommendations adopted by the International Labour Conference shall
not be deemed to be discrimination”. This concerns, for instance, special
measures which may be taken on behalf of indigenous or tribal peoples, or
workers with disabilities or older persons, as well as those designed to pro-
tect maternity or the health of women, and which are expressly recognized
as non-discriminatory. Thus, the Conference’s standard-setting activity can-
not be considered as establishing or permitting discrimination within the
meaning of the 1958 instruments. Consequently, the ratification and appli-
cation of Convention No. 111 should not come into conflict with the rati-
fication or implementation of other instruments providing for special
measures of protection or assistance.

For example, maternity is a condition which requires differential treat-
ment to achieve genuine equality and, in this sense, it is more of a premise
of the principle of equality than a dispensation. Special maternity protec-
tion measures should be taken to enable women to fulfil their maternal role
without being marginalized in the labour market.

Under Convention No. 111, the Committee of Experts has reiterated
that maternity protection measures are not in violation of the Convention
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and that other “protective” measures should be reviewed in accordance with
the Resolution on equal opportunities and equal treatment for men and
women in employment, adopted by the International Labour Conference in
1985, which recommended that all protective legislation applying to women
should be reviewed in the light of up-to-date scientific knowledge and tech-
nical changes and that it should be revised, supplemented, extended, retained
or repealed, according to national circumstances. As for ILO standards, it
requested that protective instruments, such as Convention No. 89, be
reviewed periodically to determine whether their provisions were still ade-
quate and appropriate in the light of experience acquired since their adop-
tion, and of scientific and technical information and social progress.

The Committee considers that recognition of the principle of equality
between men and women is intended not only to eliminate legal provisions
and practices which create advantages and disadvantages on the basis of
seX, but also to achieve now and in the future effective equality of rights for
both sexes by equalizing their conditions of employment and their roles in
society so that women can enjoy the same employment opportunities as
men. For this reason, differences in treatment between men and women can
only be permitted on an exceptional basis, that is, when they promote effec-
tive equality in society between the sexes, thereby correcting previous dis-
criminatory practices, or where they are justified by the existence, and
therefore the persistence, of overriding biological or physiological reasons,
as in the case of pregnancy and maternity in particular. This requires a crit-
ical re-examination of provisions that are assumed to be “protective” towards
women, but that in fact have the effect of hindering the achievement of effec-
tive equality by perpetuating or consolidating their disadvantaged employ-
ment situation.

(i) Measures designed to meet the particular

requirements of certain persons

The Convention permits the adoption of special measures designed to
meet the particular requirements of persons who, for reasons such as sex,
age, disablement, family responsibilities or social or cultural status, are gen-
erally recognized to require special protection or assistance.

In applying the 1958 instruments, it is important to ensure that the spe-
cial measures concerned do in fact pursue the objective of offering protec-
tion or assistance. These special measures tend to ensure equality of
opportunity and treatment in practice, taking into account the diversity of
situations of certain persons, so as to halt discriminatory practices against
them and promote equality. These types of preferential treatment are thus
designed to restore a balance and are or should be part of a broader effort
to eliminate all inequalities.

Because of the aim of protection and assistance which they are to pur-
sue, these special measures must be proportional to the nature and scope
of the protection needed or of the existing discrimination. A careful re-
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examination of certain measures may reveal that they are conducive to estab-
lishing or permitting actual distinctions, exclusions or preferences falling
under Article 1 of the Convention. For this reason, consultation with employ-
ers’ and workers’ organizations, where they exist, constitutes a significant
guarantee when such measures are being formulated. Such consultation must
ensure that a careful examination of the measures concerned has been under-
taken before they are defined as non-discriminatory and that the represen-
tative employers’ and workers’ organizations have had an opportunity to
express their opinions on the matter. Once adopted, the special measures
should be re-examined periodically, in order to ascertain whether they are
still needed and remain effective. It should be borne in mind that such mea-
sures are clearly of a temporary nature inasmuch as their objective is to
compensate for imbalances resulting from discrimination against certain
workers or certain sectors. Such measures may take the form of positive or
affirmative action for disadvantaged groups.

The following grounds may call for the adoption of special measures
of protection or assistance: sex, age, disablement, or membership of an eth-
nic minority, or of indigenous and tribal peoples; this list is not exhaustive
and must be adapted to national circumstances.

5.3.2 Equal remuneration:
Convention No. 100 and Recommendation No. 90

(a) Means of giving effect to the Convention®

The marked progress in the application of the principle that has been
noted by the Committee of Experts includes the recognition by countries
of the very broad definition of remuneration contained in Convention No.
100, which seeks to ensure that equality is not limited to the basic or ordi-
nary wage. Increasingly, countries are extending protections of equality in
law and practice to ensure that additional payments and fringe benefits such
as uniforms, housing, travel allowances and dependency allowances are
included in the definition of remuneration and are not differentiated on the
basis of sex. In those countries where pay levels are linked closely to senior-
ity, the Committee has suggested that consideration might be given to allow-
ing women a seniority credit for time taken out of the workforce to care for
family members. At the very least, seniority levels should not be lost for tak-
ing maternity or family leave. Some new laws, in addition to setting out the
principle of the Convention, also provide that the various components of
remuneration must be established according to identical standards for men
and for women, that professional categories and classifications and the cri-
teria for promotion must be common to workers of both sexes, and that
methods for the evaluation of jobs must be based on objective and identi-
cal criteria, and essentially on the nature of the work involved. The Com-
mittee has noted positive action measures taken by a number of ratifying
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States to implement the Convention in practice. Some examples of these
include the adoption of codes of conduct, equal pay plans, pay equity coun-
cils, pay valuation guides, modernization of public personnel classification
schemes, undertaking of job evaluation exercises, undertaking of surveys to
identify areas of wage differentials, and granting of pay equity benefits to
compensate for past pay differentials based on sex. Many countries have
established and extended minimum wages and/or issued guidelines on wage
levels generally. Although not expressly required under Convention No. 100,
the setting of minimum wages is an important means by which the Con-
vention is applied.

(b) Methods of job evaluation*

The adoption of the concept of equal remuneration for work of equal
value necessarily implies some comparison between jobs. The Committee
has stated, in this regard, that the scope of comparison should be as wide
as is allowed for by the wage system in existence. As men and women tend
to perform different jobs, in order to eliminate wage discrimination on the
basis of sex, it is essential to establish appropriate techniques and proce-
dures to measure the relative value of jobs with varying content. The Con-
vention does not favour any particular method of evaluation. However, many
countries use the analytical job evaluation methodology and there is a grow-
ing consensus that it is the most practicable method of ensuring the appli-
cation of the principle of equal remuneration in practice. What the
Committee is most concerned about and does advocate, is that the utmost
care be taken in including factors to take sufficiently into account jobs com-
monly regarded as being carried out by women, so that the degree of sub-
jectivity and gender bias is minimized.

The Committee has therefore stressed that care should be taken to pre-
vent sex stereotyping from entering the job evaluation process, as this may
result in an under-evaluation of tasks performed primarily by women or
those perceived as intrinsically “feminine”. It is therefore essential to take
measures to ensure that job evaluations are carried out on the basis of objec-
tive criteria. These criteria should not undervalue skills normally required
for jobs that are in practice performed by women, such as providing care,
manual dexterity and human relations skills, nor should they overvalue those
attributes, such as physical strength, typically associated with jobs tradi-
tionally performed by men. The qualities most often attributed to women
tend to be undervalued by society in comparison with those qualities that
men are said to possess. Not surprisingly, societal values are also reflected
in wage systems. Many traditional job evaluation systems also show an
obvious gender bias by undervaluing or ignoring the support and non-
managerial work often performed by women.
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(c) The implementation of job evaluation

The participation of all the social partners is essential for the imple-
mentation of the comparison of jobs. The involvement of occupational organ-
izations must therefore be secured with the common objective of achieving
wage equality in full knowledge of the situation, that is following appro-
priate training on the concept of wage discrimination and in awareness that
it has to be eliminated.

(d) Statistics®

In a general observation in 1999, the Committee of Experts noted that
more complete information is required in order to permit an adequate eval-
uation of the nature, extent and causes of the pay differential between men
and women, and the progress achieved in implementing the principle of the
Convention. Accordingly, in order to assist the Committee in evaluating the
application of the principle of equal remuneration, and in accordance with
the provisions of the Labour Statistics Convention, 1985 (No. 160), the Com-
mittee asks the governments to provide the fullest possible statistical infor-
mation, disaggregated by sex, in their reports, with regard to the following:

e the distribution of men and women in the public sector, the federal
and/or state civil service, and in the private sector by earning levels and
hours of work (defined as hours actually worked or hours paid for),
classified by: (1) branch of economic activity; (2) occupation or occu-
pational group or level of education/qualification; (3) seniority; (4) age
group; (5) number of hours actually worked or paid for, and where rel-
evant, by (6) size of enterprise and (7) geographical area; and

e statistical data on the composition of earnings (indicating the nature
of earnings, such as basic, ordinary or minimum wage or salary, pre-
mium pay for overtime and shift differentials, allowances, bonuses and
gratuities, and remuneration for time not worked) and hours of work
(defined as hours actually worked or paid for), classified according to
the same variables as the distribution of employees (subparagraphs (1)
to (7) above).

Where feasible, statistics on average earnings should be compiled accord-
ing to hours actually worked or paid for, with an indication of the concept
of hours of work used. Where earnings data are compiled on a different
basis (e.g. earnings per week or per month), the statistics on the average
number of hours of work should refer to the same time period (that is, by
week or by month).

With respect to the fact that some governments are not yet in a posi-
tion to provide full statistical information, the Committee of Experts asked
them to supply all the information that is currently available to them and
to continue to work towards the compilation of the statistical information
set out above.
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(e) A comprehensive approach®

The Committee of Experts has long taken the view that wage discrimi-
nation cannot be tackled effectively unless action is also taken simultane-
ously to deal with all of its sources. As is evident from the preceding discussion,
it is important to discuss equal remuneration and job evaluation in the con-
text of a more general protection against discrimination, such as that offered
in the Discrimination (Employment and Occupation) Convention, 1958
(No. 111), and the Workers with Family Responsibilities Convention, 1981
(No. 156). The Committee continues to emphasize that a comprehensive
approach to the reduction and elimination of pay disparities between men
and women, involving societal, political, cultural and labour market inter-
ventions, is required, The Committee believes that the application of the prin-
ciple of equal pay for work of equal value should be an explicit and necessary
part of such a strategy as it has advantages that non-labour market strate-
gies appear unable to achieve on their own. The Committee has noted that
the adoption of adequate legislation requiring equal pay for work of equal
value is important, but is insufficient to achieve the goals of the Convention.
Policies that deal only with labour market discrimination are inadequate,
since factors arising outside the labour market (relating to traditional ideas
about the role of women and the conflict between work and family respon-
sibilities) appear to be a more significant source of pay inequality than fac-
tors that originate within the labour market. The continued persistence of
the wage gap requires that governments, along with social partners, take more
proactive measures to raise awareness, make assessments, and promote and
enforce application of the principle of equal pay for work of equal value.

5.4 PRACTICAL DIFFICULTIES AND PRINCIPAL OBSTACLES
IN THE APPLICATION OF THE CONVENTIONS

5.4.1 Discrimination in employment and occupation:
Convention No. 111 and Recommendation No. 111

In many States which have adopted appropriate legislation in respect
of promoting equality of opportunity and treatment in employment and
eliminating discrimination, the Committee of Experts has noted that the
practical implementation of the legislation and the national policy still give
rise to many and varied difficulties. Even in States in which the Constitu-
tion and other legal provisions explicitly prohibit discrimination, particu-
larly on the basis of sex, in practice concrete and affirmative measures are
required, without which the achievement of equality is impossible. Cultural
and economic factors are also at the basis of discriminatory practices based
on race and religion, which are still very common in relation to access to
employment and which occur in States where strict regulations have been
adopted in this respect, combined with penal sanctions.
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(@) Covering of all the criteria set out
in the Convention, and of all workers

The Committee of Experts has noted that in certain countries the leg-
islation does not prohibit discrimination in employment based on all the cri-
teria set forth in the Convention, or that the protection does not extend to
all workers. The Committee has indicated that it is essential, when review-
ing the position and deciding on the measures to be taken, that governments
should give their attention to all the grounds of discrimination envisaged in
the 1958 instruments.*” In cases where certain categories of workers (such
as public servants, certain agricultural workers, domestic workers) are
excluded from the scope of the general legislation applicable to workers, and
particularly the protection afforded by the Labour Code, it is important to
ensure that the protection afforded to these workers under the terms of the
Convention is secured through provisions that are applicable to them.

(b) Implementation of a national policy to promote

equality of opportunity and treatment

The Committee of Experts has noted that a number of governments
indicate that the Convention does not give rise to difficulties or is fully
applied, without providing other information on the content or means by
which the national policy is applied. Such a statement is difficult to accept,®
since the quality of opportunity and treatment cannot be achieved in a stable
and definitive manner, but requires a permanent and progressive process
during which the national policy has to adjust to changes in society and
evolve on the basis of the progress achieved in the implementation of the
principle in law and practice. Indeed, there remains a broad range of dis-
crimination in most States, based not only on sex but also, and in particu-
lar, on race, religion and political opinion.

Other difficulties in the full application of the Convention include the
fear of reprisals, the burden of proof, ineffective sanctions and remedies,
the non-availability of legal assistance and inadequate institutions to safe-
guard equality rights.

5.4.2. Equal remuneration:
Convention No. 100 and Recommendation No. 90

(8) Individual scope of the instruments

As provided for in Article 2, paragraph 1, of Convention No. 100, the
principle set out in the Convention applies to all workers. Nevertheless, as
in the case of application of Convention No. 111, significant categories of
workers, and generally those earning wages near to or lower than the min-
imum wage, are often excluded from the legal protection afforded against
wage discrimination. The question therefore arises as to the protection of
these categories of workers who are excluded from legal protection.
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(b) Meaning of the concept of “work of equal value”

Although the concept of work of “equal value”, which goes beyond
references to identical work performed by persons with the same skills, the
same experience and working under the same conditions, has been adopted
in a significant number of countries, its interpretation, and therefore its
application, give rise to many difficulties. The narrow concept of equal pay
for equal work has been outdated since the end of the Second World War,
in spite of the fact that it found its way into the Universal Declaration of
Human Rights. If the equal pay principle were defined in such a way, its
application would be extremely limited, since few people perform the same
work and men and women perform, to a considerable extent, very different
jobs. In fact, the drafters of the Convention, while noting the difficulty asso-
ciated with the application of equal value, never shied away from insisting
on its use as the guiding principle.

(c) Job evaluation

The Committee of Experts has recognized that several difficulties exist,
which hinder the use of job evaluation in the promotion of the Convention.
In some countries, wages are fixed in an ad hoc manner or through bar-
gaining without the use of any job evaluation methodology. Secondly, car-
rying out job evaluation exercises, as well as undertaking studies and taking
steps to equalize wages, costs time and money. Finally, everywhere job eval-
uation exercises are carried out, they may not incorporate necessary meas-
ures to reduce gender bias in the evaluation so as to ensure an objective
appraisal of jobs in accordance with the Convention.

(d) Statistics®

Statistical information is of great importance in the evaluation of
inequalities which exist in the labour market between men and women, and
the development of strategies to address these inequalities. It is therefore
necessary to have available the most complete statistics possible, on the one
hand, to make it possible to undertake an adequate evaluation of the nature,
extent and cause of wage differentials between men and women, and on the
other hand, to be able to evaluate the progress achieved in the application
of the Convention. Moreover, the Committee of Experts has emphasized
that an analysis of the position and pay of men and women in all job cat-
egories and between the various sectors is required to address fully the con-
tinuing remuneration gap between men and women which is based on sex.
The Committee of Experts, noting the lack of adequate data, has recom-
mended the manner in which statistics would have to be collected in order
to undertake such an assessment. Governments have therefore been urged
to analyse the national situation in order to determine the extent and the
nature of the pay gap, by sector if possible, as a starting point in address-
ing the equal pay issue.
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Table 5.1 Instruments on non-discrimination and equality of opportunity
and treatment in employment and occupation

Instruments Number of | Status
ratifications
(31 August
2002)
Up-to-date instruments (Conventions whose ratification is encouraged and Recommen-
dations to which member States are invited to give effect.)
Equal Remuneration Convention, 159 Fundamental Convention.
1951 (No. 100)
Equal Remuneration - This Recommendation is related to a
Recommendation, 1951 (No. 90) fundamental Convention and is considered
up to date.
Discrimination (Employment and 156 Fundamental Convention.
Occupation) Convention, 1958
(No. 111)
Discrimination (Employment and - This Recommendation is related to a
Occupation) Recommendation, fundamental Convention and is considered
1958 (No. 111) up to date.

Outdated instruments  (Instruments that are no longer up to date; this category in-
cludes the Conventions that member States are no longer invited
to ratify and the Recommendations whose implementation is no
longer encouraged.)

In the area of equality in employment and occupation and equal remuneration, no instru-
ment has been considered as outdated by the Governing Body.

(e) The causes of wage differentials®

It is now recognized that the causes of pay differentials between men
and women are found both within and outside the labour market. Many
difficulties encountered in achieving equal remuneration are closely linked
to the general status of women and men in employment and society. The
male/female wage gap has been traced mainly to the following factors: lower,
less appropriate and less career-oriented education, training and skills lev-
els; horizontal and vertical occupational segregation of women into lower-
paying jobs or occupations and lower-level positions without promotion
opportunities; household and family responsibilities; perceived costs of
employing women; and pay structures. In some countries, particularly in the
agricultural sector, collective agreements may still reflect male and female
pay rates and, in some countries, differential productivity rates are set for
men and women. The establishment of centralized minimum standards, nar-
row pay dispersion and transparency of pay structures have been identified
as factors that could address the pay structure differences and help reduce
the gender pay gap.
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AND YOUNG PERSONS
Ricardo HERNANDEZ-PULIDO and Tania CARON

PROTECTION OF CHILDREN 6

6.1 INTRODUCTION

The economic activity of children for their parents in the limited con-
text of economic production in the family unit in pre-industrial societies
was considered as the main factor in teaching them their role in society.*
However, from a source of learning, child labour? rapidly turned into
exploitation which was harmful to their development. Legal protection there-
fore became necessary once child labour involved a third party.

At the international level, action to combat the economic exploitation
of children began in earnest in 1919 with the creation of the ILO. Up until
then, children had been protected against exploitation only at the national
level by States which had taken the initiative of adopting legislation to that
effect. The protection of children from work and at work is part of the fun-
damental mandate assigned to the ILO in the Preamble of its Constitution.
At the very first session of the International Labour Conference in 1919,
the delegates of governments and of employers’ and workers’ organizations,
aware of the need to protect children against economic exploitation, included
child labour on the agenda and adopted the Minimum Age (Industry) Con-
vention, 1919 (No. 5). This Convention marks the beginning of the ILO’s
standard-setting activities to combat child labour. Between 1919 and 1972,
the Conference adopted or revised ten Conventions and four Recommen-
dations on the minimum age for admission to employment or work in the
various sectors.> Moreover, ILO action also covered the conditions of work
of children and young persons whose employment was not prohibited by
international standards, resulting in the adoption of three Conventions and
two Recommendations on the night work of young persons,* as well as four
Conventions and one Recommendation concerning the medical examina-
tion of young persons.” The issue of child labour has also been raised by
the ILO’s supervisory bodies in relation to the application of the Forced
Labour Convention, 1930 (No. 29).
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Before 1973, all the ILO instruments on the minimum age for admis-
sion to employment or work were essentially intended to address specific
sectors, namely industry, maritime work, non-industrial work and under-
ground work. Although this approach allowed member States to ratify only
the Conventions that corresponded more fully to their particular situation,®
it was found that the basic Conventions on minimum age for admission to
employment no longer constituted effective instruments of concerted inter-
national action to promote the well-being of children.” New instruments
were therefore needed. In order to enable a greater number of member States
to ratify it, the new Convention had to apply to all sectors and be adapted
to national situations. It was in that spirit that in 1973 the Conference adopted
the Minimum Age Convention (No. 138) and Recommendation (No. 146).

The international community was slow to develop a real system to safe-
guard the integrity of the child. Even though the 1890 Berlin Conference
addressed the issue and certain international instruments refer to children,?
none of them defines the international legal status of the child. On 20 Novem-
ber 1989, the United Nations General Assembly remedied this situation with
the unanimous adoption of the Convention on the Rights of the Child.’
The adoption of the Convention made a major contribution to the renewal
of interest in issues related to the exploitation of children. However, other
factors were important, notably greater awareness that the economic exploit-
ation of children may have become worse in many regions of the world as
aresult of the deterioration in the economic situation and its negative impact
on social development, and concern regarding the possibility that certain
countries, through the use of the labour of children at ages and under con-
ditions which are not in conformity with ILO standards, would be able to
obtain a comparative advantage in relation to other countries which endeav-
our to apply these standards.

The ILO accompanied this renewal of interest by committing itself more
actively to combating child labour, particularly through the launching in
1992 of a large-scale technical cooperation programme called the Interna-
tional Programme for the Elimination of Child Labour (IPEC).” The Gov-
erning Body then reached the conclusion that existing ILO standards
contained a number of shortcomings and that, despite the efforts made,
child labour remained a matter of concern, particularly in view of the num-
bers of children involved, which remained very high.

In June 1996, at its 84th Session, the International Labour Conference
adopted a resolution concerning the elimination of child labour. That year,
the ILO considered that the time had come for the Conference to adopt new
instruments addressing the worst forms of child labour. On 17 June 1999,
the 87th Session of the Conference unanimously adopted the Worst Forms
of Child Labour Convention (No. 182) and Recommendation (No. 190).
The Convention entered into force 15 months after its adoption and has
received a considerable number of ratifications, with a large majority of
member States having ratified it as of August 2002. This commitment by
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governments has also been beneficial to Convention No. 138, for which the
number of ratifications has almost doubled since 1995. This mobilization
by governments, and more broadly by the population, bears witness to their
will to take action against the economic exploitation of children and achieve
lasting protection for childhood.

Moreover, on 18 June 1998, at its 86th Session, the Conference adopted
the ILO Declaration on Fundamental Principles and Rights at Work and
its Follow-up.** The Declaration provides that “all Members, even if they
have not ratified the Conventions in question, have an obligation, arising
from the very fact of membership in the Organization, to respect, to pro-
mote and to realize, in good faith and in accordance with the Constitution,
the principles concerning the fundamental rights which are the subject of
those Conventions, namely [...] the effective abolition of child labour [...]".

The adoption of standards is one of the means available to the ILO to
achieve the objective of social justice set forth in the Preamble to its Con-
stitution. The Conventions and Recommendations adopted by the Confer-
ence on the protection of children and young persons form an important
part of the ILO’s activities in this area. The main elements of the principal
standards on child labour are described below, focusing first on the Con-
ventions and Recommendations on the elimination of child labour, followed
by those addressing the conditions of work of young persons.

A summary of the relevant ILO instruments is given in tables 6.1 and
6.2 on pp. 116-118.

6.2 THE ELIMINATION OF CHILD LABOUR
6.2.1 Content of the standards

The emphasis placed by international labour standards on the abolition
of child labour reflects the conviction of the ILO’s constituents that childhood
is a period of life which should not be devoted to work, but to the physical
and mental development of children, their education, learning their social roles
and to games and recreational activities. This conviction is highlighted in both
the Minimum Age Convention, 1973 (No. 138), and its corresponding Rec-
ommendation (No. 146), and in the Worst Forms of Child Labour Conven-
tion, 1999 (No. 182), and the corresponding Recommendation (No. 190).

(a) Determination of a minimum age for admission
to employment or work: Convention No. 138
and Recommendation No. 146
The adoption of international labour standards was for a long time the
principal means used by the ILO to combat child labour. Over the years,
these standards have forged the 1LO’s doctrine in this respect.*
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(i) The evolution of the standards on the minimum age for

admission to employment or work

For the ILO, children under a certain age should not engage in an econ-
omic activity.™® In the very year of its creation, the 1LO acted on this con-
viction by adopting the Minimum Age (Industry) Convention, 1919 (No. 5).
The nine sectoral Conventions on the minimum age for admission to employ-
ment or work which were adopted subsequently (industry, agriculture, trim-
mers and stokers, maritime work, non-industrial work, fishing and
underground work) were based on the same approach.

The first Conventions, those adopted between 1919 and 1932, set* the
general minimum age for admission to employment or work at 14 years. The
Conventions adopted in 1936 and 1937 then set the minimum age for admis-
sion to employment or work at 15 years.”> Other Conventions which cover
occupations or activities involving a risk to the health, safety or life of chil-
dren set stricter standards. For example, the minimum age for admission to
employment or work underground was not to be less than 16 years,'® while
that for work performed in high-risk workplaces or those involving a risk
of eX[137osure to radiation or hazardous chemical substances was set at 18
years.

These Conventions nevertheless included a number of exceptions.” Fur-
thermore, exceptions from the general minimum age for admission to employ-
ment or work are permitted by certain Conventions. Others envisage the
possibility of determining, under certain conditions, a general minimum age
that is either higher or lower, or of determining a lower minimum age for
light work. However, all of these instruments were of restrictive scope and
only covered limited sectors. The ILO therefore engaged in the revision and
regrouping of these standards, resulting in the adoption of Convention
No. 138.

(i) The objective of the 1973 instruments: The effective
abolition of child labour and the progressive raising of
the minimum age for admission to employment or work

Under Article 1 of Convention No. 138, the primary objective is the

pursuit of a “national policy designed to ensure the effective abolition of
child labour and to raise progressively the minimum age for admission to
employment or work...”. The aim pursued is to enable young persons to
achieve their fullest physical and mental development. In contrast with the
Worst Forms of Child Labour Convention, 1999 (No. 182), Convention No.
138 does not require that measures be taken to abolish child labour within
a certain time frame. Indeed, there are graduations in the obligation upon
States to pursue a national policy. The development of the policy is condi-
tioned by national circumstances and the level of standards already in force
in the country.”

Part 1 of Recommendation No. 146 proposes a framework for action

and essential measures which may be implemented to achieve the objectives
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set out in Article 1 of the Convention. For example, high priority should
be given in national development policies and programmes to the measures
to be taken to meet the needs of children and youth, and to the progressive
extension of the interrelated measures necessary to provide the best possible
conditions of physical and mental growth for children and young persons.
The following areas should be given special attention in such programmes:

(@) the national commitment to full employment;®

(b) economic and social measures to alleviate poverty;

(c) social security and family welfare measures;

(d) education and vocational orientation and training policy; and

(e) the policy for the protection and welfare of children and young per-
sons.

A national policy on child labour is meaningless unless it is coordinated
with a policy for childhood. It is therefore necessary to ensure coordination
with training, child health and employment policies.*

(iii) Scope of application of the 1973 instruments

Convention No. 138 and Recommendation No. 146 are the most recent
and complete instruments on the minimum age for admission to employ-
ment or work. They revise the ten earlier instruments on minimum age and
form a synthesis of the principles set out therein. The earlier instruments
are intended to resolve specific problems, without however achieving the aim
set forth in the Preamble to Convention No. 138, namely the total abolition
of child labour. Convention No. 138 is intended to be “a dynamic instru-
ment” aimed not only at setting a basic standard, but also at its progressive
improvement.?

Since its creation, the ILO has advocated the elimination of child labour
and emphasized that children under a certain age should not engage in a
professional occupation. However, its experience has shown that not all
forms of work are necessarily harmful to children. Indeed, when appropri-
ately regulated, certain forms of activity may have beneficial effects for the
children themselves and for society, particularly where they facilitate the
transmission of professional knowledge from one generation to another.
This is the underlying reason for a number of the provisions of Convention
No. 138 authorizing child labour below the specified minimum age.

Types of employment or work covered

As noted above, the Conventions on minimum age for admission to
employment or work developed by the ILO between 1919 and 1973 essen-
tially cover specific sectors, namely industry, agriculture, trimmers and
stokers, maritime work, non-industrial work, fishing and underground work.
However, Convention No. 138 applies to all sectors, whether or not they
employ any children.
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It should be emphasized that the terms “employment” and “work™ are
used together, as in previous Conventions on minimum age, “in order to
cover all economic activity regardless of the formal employment status of

the person concerned”.?

Geographical scope

Atrticle 2, paragraph 1, of Convention No. 138 provides that each mem-
ber State which ratifies the Convention shall specify “a minimum age for
admission to employment or work within its territory and on means of trans-
port registered in its territory”. This reference to means of transport is
intended, in particular, to cover ships. A Member which ratifies the Con-
vention therefore has to regulate the minimum age for admission to employ-
ment or work on ships.**

(iv) Minimum ages for admission
to employment or work
It is more precise to refer to several minimum ages for admission to
employment. Convention No. 138 establishes various minimum ages, depend-
ing on the types or characteristics of the employment or work performed.
It lays down a general minimum age, a higher age for hazardous work and,
under certain conditions, a lower age for light work.

Establishment of a general minimum age for admission

to employment or work

Atrticle 2, paragraph 1, of Convention No. 138 provides that each Mem-
ber which ratifies the Convention shall specify a minimum age for admis-
sion to employment or work. This provision also lays down that, subject to
exceptions permitted by the Convention, “no one under that age shall be
admitted to employment or work in any occupation”.

The issue of the minimum age for admission to employment is closely
related to that of the age at which compulsory schooling ends, in view of
the desirability of avoiding any gap between the completion of schooling
and admission to work.? In accordance with Article 2, paragraph 3, of the
Convention, the general minimum age for admission to employment or work
shall not be less than the age of completion of compulsory schooling and,
in any case, shall not be less than 15 years. Paragraph 4 of Recommenda-
tion No. 146 reinforces this principle by indicating that “full-time attendance
at school or participation in approved vocational orientation or training pro-
grammes should be required and effectively ensured up to an age at least
equal to that specified for admission to employment”.?

Compulsory education is one of the most effective means of combat-
ing child labour. Indeed, if the two ages do not coincide, various problems
may arise. If compulsory schooling comes to an end before the young per-
sons are legally entitled to work, there may be a period of enforced idleness
which may lead to problems such as delinquency.”” On the other hand, if
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the age of completion of compulsory schooling is higher than the minimum
age for admission to work or employment, then children required to attend
school are also legally allowed to work and may thus be encouraged to leave
school. Legislation on compulsory education and that on minimum age are
mutually reinforcing. Nevertheless, legislation on compulsory school atten-
dance is meaningless if school facilities are inadequate.

Under Article 2, paragraph 4, of the Convention, a Member whose
economy and educational facilities are insufficiently developed may initially
specify a minimum age of 14 years. In such cases, the organizations of
employers and workers concerned must have been consulted beforehand.
This flexibility measure must be only an interim stage. Article 2, paragraph
5, of the Convention provides that in the reports submitted to the Office
under article 22 of the Constitution, countries must indicate the follow-up
to their decision.

Under the terms of Article 2, paragraph 1, of the Convention, mem-
ber States shall specify a minimum age in a declaration appended to their
ratification. Once specified, the minimum age applies to all economic activ-
ities, except for the exemptions allowed by the Convention. However, Para-
graph 8 of Recommendation No. 146 indicates that, where it is not
immediately feasible to fix a minimum age for all employment in agricul-
ture and in related activities in rural areas, a minimum age should be fixed
at least for employment on plantations and in the other agricultural enter-
prises referred to in Article 5, paragraph 3, of the Convention.

Finally, under Article 2, paragraph 2, of Convention No. 138, the gen-
eral minimum age for admission to employment or work may subsequently
be raised. The Member may notify its decision to the Director-General of
the 1LO by further declarations. In this respect, Paragraph 7(1) of Recom-
mendation No. 146 indicates that “Members should take as their objective
the progressive raising to 16 years of the minimum age for admission to
employment or work specified in pursuance of Article 2” of Convention
No. 138.

Establishment of a higher minimum age for admission

to work that is likely to jeopardize health, safety or morals

Atrticle 3, paragraph 1, of Convention No. 138 provides that the min-
imum age “for admission to any type of employment or work which by its
nature or the circumstances in which it is carried out is likely to jeopardise
the health, safety or morals of young persons shall not be less than 18 years”.
Paragraph 9 of Recommendation No. 146 indicates that where the minimum
age for admission to hazardous work is below 18 years, immediate steps
should be taken to raise it to that level.

Convention No. 138 does not provide any specific definition of haz-
ardous work.?® Under Article 3, paragraph 2, of the Convention, these types
of employment or work shall be determined by national laws or regulations
or by the competent authority after consultation with the organizations of
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employers and workers concerned. Recommendation No. 146 does not give
examples of hazardous work either, although in Paragraph 10(1) it indicates
that, in determining these types of employment or work, “full account should
be taken of relevant international labour standards”, such as those con-
cerning dangerous substances, agents or processes, including standards relat-
ing to ionizing radiations, the lifting of heavy weights and underground
work. In so doing, the Recommendation recognizes the hazardous nature
of activities in certain sectors covered by the above international labour stan-
dards, which are intended to protect the health and safety of workers. More-
over, in accordance with Paragraph 10(2) of the Recommendation, the list
of hazardous types of work should be re-examined periodically, “particu-
larly in the light of advancing scientific and technical knowledge”.

Avrticle 3, paragraph 3, of the Convention sets out the conditions under
which certain types of employment or work, notwithstanding the provisions
of paragraph 1, may be performed as from the age of 16 years. However,
the following conditions must be met: (1) the organizations of employers
and workers concerned must have been consulted beforehand; (2) the health,
safety and morals of the young persons concerned must be fully protected;
and (3) they must have received adequate specific instruction or vocational
training in the relevant branch of activity.

Night work of children

The Conventions on the night work of young persons are intended to
protect them against conditions of work which are prejudicial to their health
and development. The principle set out in these Conventions is the prohib-
ition of night work for persons under 18 years of age. However, a number
of exceptions are possible.

The Night Work of Young Persons (Industry) Convention, 1919 (No. 6),
authorizes night work by young persons over the age of 16 in a limited num-
ber of processes that are required to be carried on continuously day and
night. The Night Work of Young Persons (Non-Industrial Occupations)
Convention, 1946 (No. 79), provides that States may exempt from the gen-
eral prohibition of night work “... domestic service in private households”,
and “... employment, on work which is not deemed to be harmful, preju-
dicial or dangerous to children or young persons, in family undertakings in
which only parents and their children or wards are employed”. Finally, the
Night Work of Young Persons (Industry) Convention (Revised), 1948 (No.
90), envisages the same exceptions as Convention No. 79. It also authorizes
night work by young persons aged between 16 and 18 “for purposes of
apprenticeship or vocational training in specified industries or occupations
which are required to be carried on continuously”.

Paragraph 3(e) of the Worst Forms of Child Labour Recommendation,
1999 (No. 190), indicates that “work under particularly difficult conditions”,
such as the night work of children, should be given consideration as a haz-
ardous form of work to be eliminated as a matter of urgency.
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Admission of young persons to certain types of employment

or work at a lower age than the general minimum age

In the same way as the earlier instruments,” Convention No. 138 pro-
vides that, in certain cases and under certain conditions, young children and
persons may be authorized to engage in a professional occupation at an age
that is lower than the minimum age specified at the time of ratification. The
Convention does not provide a definition of “light work”.*® In the absence
of a definition, it is the responsibility of the competent authority in each
country that ratifies Convention No. 138 to determine the activities to be
considered as “light work”. Under Article 7, paragraph 1, of the Conven-
tion, national laws or regulations may permit the employment or work of
persons 13 to 15 years of age on light work which is:

(a) not likely to be harmful to their health or development; and

(b) not such as to prejudice their attendance at school, their participation
in vocational orientation or training programmes approved by the com-
petent authority or their capacity to benefit from the instruction received.

Under Article 7, paragraph 2, the employment or work of persons who
are at least 15 years of age but have not yet completed their compulsory
schooling may be permitted, subject to the above conditions.

Convention No. 138 also contains flexibility clauses in the case of light
work. Article 7, paragraph 4, allows a Member which has specified a gen-
eral minimum age for admission to employment or work of 14 years® to
substitute the ages of 12 and 14 for the ages of 13 and 15.

Under Article 7, paragraph 3, of the Convention, the competent author-
ity shall determine the activities in which employment or work may be per-
mitted under paragraphs 1 and 2 of the Article. In so doing, the competent
authority must prescribe the number of hours during which and the condi-
tions in which such employment or work may be undertaken. Paragraph 13
of Recommendation No. 146 provides details of hours of work and condi-
tions of work and indicates that, in giving effect to Article 7, paragraph 3,
of Convention No. 138, special attention should be given to:

e the provision of fair remuneration and its protection, bearing in mind
the principle of “equal pay for equal work™;

the strict limitation of the hours spent at work in a day and in a week;
the prohibition of overtime;

a minimum consecutive period of 12 hours’ night rest;

an annual holiday with pay of at least four weeks;

coverage by social security schemes; and

the maintenance of satisfactory standards of safety and health.

The light work covered by Convention No. 138 is directly related to the
conditions under which it is performed (its duration, arduous nature,
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conditions adapted to the age of the young person, protection of safety and
health, etc.) and the schooling of the young persons (attendance and cap-
acity to benefit from the instruction received).

(v) Exceptions

As noted above, Convention No. 138 is general inits scope. It is intended
to achieve the objective set out in the Preamble to the Convention, namely
“the total abolition of child labour”. However, with a view to its adapta-
tion to all national circumstances, the Convention permits a number of
exceptions to its application. In addition to the possibility of specifying min-
imum ages according to the types of employment or work, a Member may
exclude from the application of the Convention limited categories of employ-
ment or work and certain branches of economic activity. Moreover, it is not
bound to apply the Convention to work done by children in educational or
training institutions.

Temporary exclusion of limited

categories of employment or work

Under Article 4, paragraph 1, of Convention No. 138, it is possible to
exclude from the application of the Convention on a temporary basis lim-
ited categories of employment or work in respect of which special and sub-
stantial problems of application arise. A State that wishes to avail itself of
this provision must fulfil the following conditions:

(1) the exclusion of limited categories of employment or work is permit-
ted only in so far as necessary;

(2) the organizations of employers and workers concerned must have been
consulted beforehand; and

(3) the limited categories of employment which have been excluded must
be listed, giving the reasons for such exclusion, in the first report that
the State has to submit on the application of the Convention under
article 22 of the Constitution of the ILO.

Subsequent reports must indicate developments in the position of the
country’s law and practice in respect of these categories.

With a view to leaving a certain latitude to each country to adapt the
application of the Convention to its national situation, the Convention does
not enumerate the categories of employment or work which may be covered
by such an exclusion. However, examples might include employment in fam-
ily enterprises, domestic service in private households, and home work or
other work outside the supervision and control of the employer, including
young persons working on their own account.® These illustrations are not
restrictive.

It is important to recall that Article 4, paragraph 3, of Convention No.
138 does not permit the exclusion from its application of dangerous work.*
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Limitation of the scope of the Convention

Article 5, paragraph 1, of the Convention permits a Member whose
economy and administrative facilities are insufficiently developed to initially
limit the scope of application of the Convention. A Member which wishes
to avail itself of this provision must fulfil the following conditions:

(1) consult the organizations of employers and workers concerned;*

(2) specify, in a declaration appended to its ratification, the branches of
economic activity or types of enterprises to which it will apply the pro-
visions of the Convention;* and

(3) indicate, in the reports that it has to submit under article 22 of the Con-
stitution of the ILO, the general position as regards the employment
or work of young persons and children in the branches of activity which
are excluded from the scope of application of the Convention, and any
progress which may have been made towards wider application of the
provisions of the Convention.*

As the Committee of Experts has emphasized on a number of occa-
sions, this flexibility clause must be used at the time of ratification and can-
not be invoked subsequently. Under Article 5, paragraph 4(b), a Member
may at any time extend the scope of application of the Convention by a
declaration addressed to the Director-General of the ILO.

Nevertheless, Article 5, paragraph 3, lists seven sectors which must as
a minimum be covered by the Convention: mining and quarrying; manu-
facturing; construction; electricity; gas and water; sanitary services; and
transport, storage and communication, as well as plantations and other agri-
cultural enterprises producing mainly for commercial purposes, but exclud-
ing family and small-scale holdings producing for local consumption and
not regularly employing hired workers.

A distinction should be made between the provisions of Article 5 and
those of Article 4 reviewed above. While Article 5 permits the exclusion of
an entire economic sector, Article 4 allows exceptions for limited categories
of employment or work, and thereby permits the exemption of a profes-
sion.

Work done by children and young persons

in general, vocational or technical education

Article 6 of Convention No. 138 addresses two aspects. Firstly, it pro-
vides that the Convention does not apply to “work done by children and
young persons in schools for general, vocational or technical education or
in other training institutions”.*” Secondly, it lays down that the Convention
does not apply to work done by persons at least 14 years of age in enter-
prises where such work is carried out in accordance with conditions pre-
scribed by the competent authority, after consultation with the organizations
of employers and workers concerned, and where it is an integral part of:
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(a) a course of education or training for which a school or training insti-
tution is primarily responsible;

(b) a programme of training mainly or entirely in an enterprise, where the
programme has been approved by the competent authority; or

(c) aprogramme of guidance or orientation designed to facilitate the choice
of an occupation or of a line of training.

This latter provision, without using the term, is intended to cover appren-
ticeship.

Under Paragraph 12(2) of Recommendation No. 146, measures should
also be taken to safeguard and supervise the conditions in which children
and young persons undergo vocational orientation and training and to for-
mulate standards for their protection and development.

Artistic performances

Article 8 of Convention No. 138 authorizes the participation of chil-
dren who have not attained the general minimum age for admission to
employment or work in activities such as artistic performances. In contrast
with certain earlier Conventions,® Convention No. 138 is less restrictive in
the conditions it sets for such authorization. It requires that:

(1) permits must be granted in individual cases;

(2) the organizations of employers and workers concerned must be con-
sulted beforehand; and

(3) the permits must limit the number of hours during which, and prescribe
the conditions in which, employment or work is allowed.

National legislation cannot provide for general exceptions. Convention
No. 138 is therefore intended to ensure strict supervision of the circum-
stances and conditions under which young persons participate in artistic
performances.®® It should be noted that the Convention does not lay down
a minimum age for the participation of children in this type of activity.

(vi) Conditions of work of children

Convention No. 138 contains very few provisions relating to the condi-
tions of work of young people. When it mentions them, it does so in a spe-
cific context. For example, Article 7, paragraph 3, provides that the competent
authority shall prescribe the number of hours during which and the condi-
tions in which light work may be undertaken, including by persons who are
at least 15 years of age but have not yet completed their compulsory school-
ing. Article 8, paragraph 2, provides that permits granted for participation
in such activities as artistic performances “shall limit the number of hours
during which and prescribe the conditions in which employment or work is
allowed”. These provisions are examined below in the relevant sections.
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The Convention does not contain explicit standards relating to the con-
ditions which must be applied to young persons and children performing
an occupational activity other than in these special circumstances. Never-
theless, it should be emphasized that most international labour standards
apply without distinction on grounds of age. They therefore apply to chil-
dren who are engaged in work in the same way as to adults, irrespective of
their sex.”

These issues are covered by Recommendation No. 146 in Paragraphs
12 and 13. Paragraph 12 indicates that the conditions in which children and
young persons under the age of 18 years are employed or work should be
specified and supervised. The same applies to the conditions in which chil-
dren and young persons undergo vocational orientation and training. Fur-
thermore, Paragraph 13 of the Recommendation contains a list of points
relating to conditions of employment to which special attention should be
given:

e the provision of fair remuneration and its protection, bearing in mind
the principle of “equal pay for equal work™;

e the strict limitation of the hours spent at work in a day and in a week,
and the prohibition of overtime, so as to allow enough time for edu-
cation and training (including the time needed for related homework),
for rest during the day and for leisure activities;

e thegranting, without possibility of exception save in genuine emergency;,
of a minimum consecutive period of 12 hours’ night rest;*

e the granting of an annual holiday with pay of at least four weeks and,
in any case, not shorter than that granted to adults;

e  coverage by social security schemes, whatever the conditions of employ-
ment or work may be; and

e the maintenance of satisfactory standards of safety and health and
appropriate instruction and supervision.

(vii) Application of the standards

The ratification of a Convention by a member State is an expression of
its political will to take action and gives rise to obligations for that State. In
particular, these include the substantive obligation for the State to give full
effect to the Convention in law and in practice.* Convention No. 138 is no
exception.

Necessary measures and appropriate penalties

Under the terms of Article 9, paragraph 1, of Convention No. 138, the
competent authority must take all necessary measures, including the provi-
sion of appropriate penalties, to ensure the effective enforcement of the pro-
visions of the Convention. The necessary measures may take several forms.
For example, they may consist of the adoption of national legislation on
child labour or the development of a national policy.* The strengthening
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of labour inspection services is also essential for the effective implementa-
tion of the Convention. As indicated in Paragraph 14 of Recommendation
No. 146, such strengthening may be achieved, for example, by the special
training of inspectors to detect abuses in the employment or work of chil-
dren and young persons. It should also be noted that Paragraph 14 of the
Recommendation emphasizes the important role played by inspection ser-
vices in the application of national legislation respecting child labour.** Pro-
grammes to inform and raise awareness of persons who are regularly in
contact with children, as well as the population in general, concerning the
forms and effects of child labour are also a means of giving effect to the
Convention. Reference may be made, for example, to parents and children
themselves, employers, organizations of employers and teachers.

The adoption of national legislation is essential as it establishes a frame-
work within which society determines its responsibilities with regard to young
persons. However, the best legislation only takes on real value when it is
applied. For this purpose, the Convention also provides that penalties have
to be adopted. However, it does not indicate the types of penalties and con-
fines itself to indicating that they have to be “appropriate” and designed to
ensure “the effective enforcement” of the provisions of the Convention. They
may consist of fines or sentences of imprisonment. In general terms, in terms
of the application of labour law, it may be said that although sanctions are
indispensable, they do not suffice in themselves to ensure the application of
labour legislation.

Determination of the persons responsible

for compliance with the Convention

Article 9, paragraph 2, of Convention No. 138 provides that national
laws or regulations or the competent authority shall define the persons
responsible for compliance with the provisions giving effect to the Con-
vention. It should be noted that “the persons responsible for compliance”
with the provisions are not the governmental bodies enforcing the provi-
sions of the Conventions, but those against whom they are enforced.” These
persons may be employers, parents or other persons required to respect
legal provisions.

Maintenance of registers

In accordance with Article 9, paragraph 3, of Convention No. 138, the
employer has to keep and make available registers or other documents. These
registers or documents must contain the names and ages or dates of birth
of persons who are less than 18 years of age and who are employed or work
for the employer. Paragraph 16(a) and (b) of Recommendation No. 146 indi-
cates the measures which should be taken to facilitate the verification of the
ages of the persons concerned. The Recommendation suggests the mainten-
ance of an effective system of birth registration and the keeping by employ-
ers of registers containing information not only on children and young
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persons employed by them, but also on those receiving vocational orien-
tation or training.

With regard to the form of the required registers, the terms of the Con-
vention leave broad latitude to member States to determine the manner in
which effect is given to these requirements.*®

(viii) Implementation of the instruments
under examination:
Problems and challenges
The abolition of child labour is first and foremost a national responsi-
bility. Practice shows that collaboration with organizations of employers and
workers, non-governmental organizations, local communities and other asso-
ciations is essential for a strategy to combat the economic exploitation of
children. However, without the commitment and political will of govern-
ments, it is difficult to combat this scourge. Indeed, both the Constitution
of the ILO and the provisions of the various Conventions leave great lati-
tude to member States in their implementation. Moreover, in addition to
the substantive obligation of member States, there is also a formal obliga-
tion, as set out in article 22 of the Constitution of the ILO, by virtue of
which member States must provide reports on the application of ratified
Conventions. On the basis of these reports, the Committee of Experts endeav-
ours to establish a constructive dialogue with member States with a view to
the full application of the Convention.

National policy

In its general observation of 1996, the Committee of Experts recalled
that member States ratifying Convention No. 138 undertake to pursue a
national policy designed to ensure the effective abolition of child labour and
to raise progressively the minimum age for admission to employment or
work. Since then, a number of member States have adopted a national pol-
icy to that effect.

Establishment of a general minimum age

for admission to employment or work

Almost all countries have adopted laws and regulations to prohibit the
employment of children who have not reached a certain age. However, a
large number of countries set the minimum age for admission to employ-
ment or work for specific sectors of activity. One of the issues raised most
frequently by the Committee of Experts therefore concerns the scope of
such legislation. On several occasions, the Committee has reminded gov-
ernments that the Convention applies to all sectors of economic activity and
that it covers all forms of employment or work, whether or not there is a
contract of employment and regardless of whether or not the work is remu-
nerated. The Committee of Experts has also emphasized that own-account
work is covered by the Convention.
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Examination of national legislation shows that certain member States
have raised the minimum age that they declared when ratifying the Con-
vention. On a number of occasions, the Committee of Experts has there-
fore drawn the attention of governments to the possibility afforded by the
Convention to inform the Director-General of the ILO, in a declaration,
that they have raised the minimum age specified at the time of ratification.

In contrast, certain member States adopt legislation lowering the mini-
mum age specified at the time of ratification. The Committee of Experts
has therefore indicated to the governments concerned that once the mini-
mum age for admission to employment or work has been specified and indi-
cated in the declaration appended to the instrument of ratification, it can
no longer be lowered.

Dangerous work

The great majority of countries have adopted laws and regulations pro-
hibiting work that is dangerous for children. However, some have not speci-
fied the age for admission to such work, or have set an age that is lower than
that authorized by the Convention, namely 18 years. On several occasions,
the Committee of Experts has therefore requested the governments concerned
to take the necessary measures to set the age for admission to dangerous
work at 18 years and, when this age has been specified, to ensure that young
persons under 18 years of age are not employed in such activities.

In cases in which children of at least 16 years of age are permitted to
perform dangerous work, the Committee of Experts has recalled that the
Convention only authorizes this under strict conditions. Another difficulty
arising in the application of the Convention concerns the determination by
laws and regulations of the types of employment or work considered to be
dangerous. The legislation sometimes sets out in detail the types of work
that are dangerous, and sometimes defines dangerous work according to the
general terms of the Convention. The Committee of Experts has recalled
that it is indispensable to determine, at the national level, the nature of the
work and the types of employment or work which are prohibited for young
persons under 18 years of age.

Convention No. 138 provides that dangerous work must be determined
after consultation with the organizations of employers and workers con-
cerned. On many occasions, the Committee of Experts has emphasized this
essential provision.

Light work

The Committee of Experts has often addressed the issue of light work
jointly with that of the determination of the general minimum age for admis-
sion to employment. Indeed, in several countries, the legislation allows chil-
dren under the age of 15 to work, without determining the types of work
that they may perform. The Committee of Experts has therefore reminded
the countries concerned that admission to light work is only possible under
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the conditions set out in Article 7 of the Convention and for persons between
13 and 15 years of age.* On several occasions, the Committee has also
emphasized that the competent authority must determine the activities in
which such employment or work can be authorized, the number of hours
and the conditions of work.

Artistic performances

Certain countries have adopted legal provisions concerning artistic per-
formances. However, the conditions for the implementation of Article 8 are
not always met. In certain cases, the Committee of Experts has therefore
recalled that an exception to Article 2 concerning the prohibition of employ-
ment or work before reaching the minimum age for admission to employment
or work, which is to be specified when ratifying the Convention, for the pur-
poses of participation in artistic performances is only allowed when the com-
petent authority issues an individual permit specifying the conditions
governing the employment or work. Furthermore, the Committee of Experts
has emphasized that prior consultation of the organizations of employers
and workers is required.

Labour inspection and child labour

In 2000, the Committee of Experts made a general observation con-
cerning the Labour Inspection Convention, 1947 (No. 81). The observation
directly addressed the issue of labour inspection and child labour. In this
respect, the Committee of Experts noted that the government reports and
annual reports on the work of the inspection services which are communi-
cated to the ILO contain an increasing volume of detailed information on
the matters covered by the Convention, including those related to the pro-
tection of the fundamental rights of workers. The Committee of Experts
also noted that cooperation between the inspection services and the various
bodies and institutions concerned, as well as collaboration with employers’
and workers’ organizations, has made it possible in a large number of coun-
tries to establish effective systems for the communication of information in
many fields related to the protection of workers while engaged in their work.
However, the Committee of Experts regretted that information was seldom
provided by governments in their reports or by the central authority in the
annual reports on the work of the inspection services concerning the super-
visory and advisory work relating to child labour. The Committee of Experts
therefore requested governments to take appropriate measures to ensure that
supervising the application of legal provisions on child labour become one
of the priorities of the labour inspection services and that information on
this matter be regularly included in the annual reports to be submitted under
article 22 of the Constitution.
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(b) The prohibition and elimination of the worst forms

of child labour: Convention No. 182 and
Recommendation No. 190

As noted above, since the beginning of the 1990s, the international com-
munity has been showing growing interest in the issue of the rights of the
child. However, despite the efforts made, child labour is an increasingly ser-
ious problem in many countries. Therefore, following the discussions on
child labour held in 1995 and 1996, the Governing Body decided to include
this issue on the agenda of the International Labour Conference in 1998
with a view to the adoption of new instruments.* These discussions iden-
tified a number of shortcomings in the existing instruments. There was there-
fore broad consensus on the need to launch new concerted action to combat
child labour. The origins of the new instruments lie in the need to remedy
these shortcomings and to respond to the will of constituents to take action.*
The objective is to strengthen ILO standards with a binding instrument
focusing on the worst forms of child labour.

Following the discussions in the Committee on Child Labour at the
Conference in 1998 and 1999, the Worst Forms of Child Labour Conven-
tion (No. 182), and Recommendation (No. 190), were adopted unanimously
on 17 June 1999.

(i) Objective of the 1999 instruments

Convention No. 182 is based on Convention No. 138, which is one of
the ILO’s fundamental Conventions and the key instrument for the devel-
opment of a coherent strategy to combat child labour at the national level.*
The Preamble to Convention No. 182 indicates, inter alia, that it is neces-
sary “to adopt new instruments for the prohibition and elimination of the
worst forms of child labour, as the main priority for national and interna-
tional action [...] to complement the Convention and the Recommendation
concerning Minimum Age for Admission to Employment, 1973 [...]".

Convention No. 182 sets forth the principle that certain forms of child
labour cannot be tolerated and therefore cannot be subject to progressive
elimination.®® Under Article 1 of the Convention, each “Member which rat-
ifies this Convention shall take immediate and effective measures to secure
the prohibition and elimination of the worst forms of child labour as a mat-
ter of urgency”. With regard to the term “immediate”, the Office has empha-
sized that it has the meaning of “done at once or without delay”. Proceeding
immediately therefore implies taking immediate measures without waiting
for progress on achieving longer-term goals.*®

Under the terms of Article 1 of Convention No. 182, the measures
taken must ensure not only the prohibition, but also the elimination of the
worst forms of child labour. For the effective elimination of child labour,
both immediate action and time-bound measures would therefore seem to
be necessary.* In this respect, Article 1 has to be read in conjunction with
Atrticle 7, paragraph 2, of Convention No. 182.
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(ii) Definition of “child”

Under Article 2 of Convention No. 182, “the term ‘child’ shall apply
to all persons under the age of 18, and therefore includes children, ado-
lescents and young persons. The age of 18 years corresponds to the higher
age limit set out in Convention No. 138 for work which is likely to jeopard-
ize the health, safety or morals of young persons, as well as the general def-
inition of the child contained in Article 1 of the Convention on the Rights
of the Child. It does not therefore have any impact on the lower age limits
for admission to employment or work which are authorized by Convention
No. 138.%

(iii) The worst forms of child labour

As indicated above, Convention No. 182 places emphasis on the worst
forms of child labour and obliges States ratifying the Convention to take
priority measures in the form of immediate action. It is based in part on
Convention No. 138 and, to a lesser extent, on Convention No. 29.* Con-
vention No. 182 enumerates in detail the types of work which are prohib-
ited for children under the age of 18. The definition of the “worst forms of
child labour” is therefore fundamental to an understanding of the scope of
the new instruments.

As will be seen below, the worst forms of child labour include all forms
of slavery or practices similar to slavery, prostitution and the production of
pornography or pornographic performances, and illicit activities. It is import-
ant to note that the ILO’s concern with these practices is that, “while they
are crimes they are also forms of economic exploitation akin to forced labour

and slavery”.®

All forms of slavery or practices similar to slavery

Under Article 3(a) of Convention No. 182, the term “the worst forms
of child labour” comprises, inter alia, “all forms of slavery or practices sim-
ilar to slavery, such as the sale and trafficking of children, debt bondage
and serfdom and forced or compulsory labour”.

In view of the fact that Convention No. 182 does not provide any def-
inition of forced labour, the definition contained in Article 2 of Conven-
tion No. 29 remains valid for the purposes of Convention No. 182.%® With
regard to debt bondage and serfdom, it is necessary to refer to the instru-
ments of the United Nations® for a definition, as Convention No. 29 does
not contain one. The expression “the sale and trafficking of children” is not
meant to cover issues unrelated to the worst forms of child labour, such as
adoption.®

In reply to a Government member who raised the question of the impli-
cations of this provision *“for member States which allowed compulsory mil-
itary service as of the age of 17, the Legal Adviser explained that “the
purpose of the proposal on Article 3(a) was to cover forced or compulsory

recruitment of children for use in armed conflict”.%*
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Prostitution, the production of pornography

or pornographic performances

Under Article 3(b) of Convention No. 182, the term “the worst forms
of child labour” also comprises “the use, procuring or offering of a child
for prostitution, for the production of pornography or for pornographic per-
formances”. It should be noted that Article 3(b) of Convention No. 182
does not provide a definition, in view of the existence of relevant interna-
tional instruments.® In this regard, the Office emphasized that “where there
are no internationally accepted definitions, national definitions apply”.®

Finally, it should be recalled that procuring or offering a child, which
may also occur over the Internet, is covered by this provision of the Con-
vention. The medium of dissemination and consumption of the material
produced using children is not directly addressed, and is thus left to the
national legislator. However, the existence of pornographic material on the
Internet would constitute proof of violation of the prohibition against using
children to produce such material.®

llicit activities

Under Article 3(c) of Convention No. 182, the term *“the worst forms
of child labour” comprises “the use, procuring or offering of a child for
illicit activities”. Examples of such illicit activities include the use, procur-
ing or offering of a child for the production and trafficking of drugs. Con-
vention No. 182 does not provide a definition of the drugs to which this
provision refers. However, subparagraph (c) makes reference to “the rele-

vant international treaties”.

Hazardous work

Under Article 3(d) of Convention No. 182, “work which, by its nature
or the circumstances in which it is carried out, is likely to harm the health,
safety or morals of children” is also considered to be one of the worst forms
of child labour. The types of work covered by subparagraph (d) are those
considered to be particularly hazardous and which must therefore be pro-
hibited and eliminated in all sectors, in accordance with the objective, which
is to prohibit types of work which are intolerable in all countries, irrespec-
tive of their level of development.®

Paragraph 3 of Recommendation No. 190 establishes a list of activities
or types of work to which consideration should be given when such types
of hazardous work are being determined. This list includes:

e work which exposes children to physical, psychological or sexual
abuse;

e work underground, under water, at dangerous heights or in confined
spaces;

e work with dangerous machinery, equipment and tools, or which involves
the manual handling or transport of heavy loads;
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e work in an unhealthy environment which may, for example, expose chil-
dren to hazardous substances, agents or processes, or to temperatures,
noise levels, or vibrations damaging to their health;

e work under particularly difficult conditions such as work for long hours
or during the night, or work where the child is unreasonably confined
to the premises of the employer.

Further to this list, it should be emphasized that Article 4, paragraph
1, of Convention No. 182 provides that, when determining the types of work
referred to under Article 3(d), consideration must be given to “relevant inter-
national standards”. This reference does not oblige governments to comply
with the provisions of instruments that they have not ratified,” or which are
not by their nature ratifiable.®® They consist of standards which can aid in
the determination of what is likely to jeopardize the health, safety or morals
of children. The obligation in this respect is one of procedure: to examine
in good faith whether the types of work covered by these instruments should
or should not, in a country covered by the Convention, be considered as
“the worst forms of child labour” within the meaning of Article 3(d) of the
Convention. The types of work to be determined may be activities or occu-
pations.®

In the absence of a precise definition of hazardous work, as indicated
in the instruments on minimum age, it is therefore left to national laws or
regulations to determine hazardous types of work, based on the examples
provided in these instruments and the relevant international standards. In
the same way as Convention No. 138, Article 4, paragraph 2, of Conven-
tion No. 182 adds the obligation of consultation with the organizations of
employers and workers concerned when identifying the types of work cov-
ered by Article 3(d). However, Article 4, paragraph 2, of Convention No.
182 is more detailed than the corresponding provision in Convention No.
138, since it requires the competent authority to identify where hazardous
types of work so determined exist.

Reference should be made to the differences in the wording of the two
instruments. Article 3 of Convention No. 138 refers to “any type of employ-
ment or work which by its nature or the circumstances in which it is car-
ried out is likely to jeopardise the health, safety or morals of young persons”,
while Article 3(d) of Convention No. 182 refers to “work which, by its nature
or the circumstances in which it is carried out, is likely to harm the health,
safety or morals of children”. The principal difference is that the wording
of Convention No. 138 covers a larger number of situations than Conven-
tion No. 182. It may logically be deduced that the types of hazardous work
covered by Convention No. 182 are less numerous than those referred to by
Convention No. 138. The list envisaged by Article 4 of Convention No. 182
should therefore only contain the “worst forms” of hazardous work and, in
any case, those which are likely to “harm”, and not only “jeopardize”, the
health, safety or morals of children.

109



Fundamental rights at work and international labour standards

(iv) Effective implementation of the standards

Under Article 5 of Convention No. 182, each Member which ratifies
the Convention shall establish or designate appropriate mechanisms to mon-
itor the implementation of its provisions. These mechanisms must be deter-
mined after consultation with employers’ and workers’ organizations.

With regard to the terms “appropriate mechanisms”, the Legal Adviser
of the ILO indicated that “the draft instruments did not define the nature
of the mechanisms but required the establishment or designation of a
national mechanism”.” With regard to the term “monitoring”, the Office
recalled that it has the sense of “overseeing implementation, and the mon-
itoring body could involve representation from civil society”. The commit-
tees set up under the United Nations Convention on the Rights of the Child
or national committees or advisory bodies on child labour were mentioned
as examples by certain countries. “The United Nations Committee on the
Rights of the Child suggests that the reference be to a multidisciplinary
mechanism.”™

Paragraph 8 of Recommendation No. 190 indicates that Members
should establish or designate appropriate national mechanisms to monitor
the implementation of national provisions for the prohibition and elimin-
ation of the worst forms of child labour. It also indicates that such desig-
nation should be made after consultation with employers’ and workers’
organizations.

In accordance with Article 6 of Convention No. 182, governments are
under the obligation to “design and implement programmes of action to
eliminate as a priority the worst forms of child labour”. Moreover, such
“programmes of action shall be designed and implemented in consultation
with relevant government institutions and employers’ and workers’ organ-
izations, taking into consideration the views of other concerned groups as
appropriate”.

With regard to the term “other concerned groups”, neither Convention
No. 182 nor Recommendation No. 190 gives a precise definition. However,
these could “for example, be parents’ organizations, children’s associations
or organizations for the defence of children”. Article 6, paragraph 2, takes
into account the tripartite role of the constituents and accords them prior-
ity in the consultation process.”

Moreover, Paragraph 2 of Recommendation No. 190 indicates that the
programmes of action referred to in Article 6 of the Convention should be
designed and implemented as a matter of urgency. The relevant government
institutions and employers’ and workers’ organizations should be consulted,
and the views of the children directly affected by the worst forms of child
labour, their families and, as appropriate, other concerned groups commit-
ted to the aims of the Convention and the Recommendation, should be
taken into consideration. The programmes should aim at, inter alia: identi-
fying and denouncing the worst forms of child labour; preventing the engage-
ment of children in or removing them from the worst forms of child labour;
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giving special attention to younger children and the girl child; identifying,
reaching out to and working with communities where children are at spe-
cial risk; and informing, sensitizing and mobilizing public opinion and con-
cerned groups.

Atrticle 7, paragraph 1, of Convention No. 182 provides that member
States which ratify the Convention shall “take all necessary measures to
ensure the effective implementation and enforcement of the provisions [...]
including the provision and application of penal sanctions or, as appropri-
ate, other sanctions”. The objective is for sanctions to be imposed, which
may be penal or of any other nature as appropriate.” The Convention does
not indicate the types of sanctions. As noted in the case of Convention No.
138, the necessary measures may take several forms. Fines, sentences of
imprisonment, temporary or permanent prohibition from exercising a spe-
cific activity, or damages with interest are illustrations of the types of sanc-
tions which may be taken by a member State.

Paragraph 12 of Recommendation No. 190 indicates that Members
should provide that all forms of slavery or practices similar to slavery, pros-
titution or the production of pornography or pornographic performances,
and the use, procuring or offering of a child for illicit activities, as set out
in Convention No. 182, are criminal offences. Paragraph 13 of the Recom-
mendation suggests that penalties including, where appropriate, criminal
penalties should be applied for violations of the national provisions on the
prohibition and elimination of any type of hazardous work referred to in
Atrticle 3(d) of Convention No. 182.

Under Article 7, paragraph 2, of Convention No. 182, each Member
“shall, taking into account the importance of education in eliminating child
labour, take effective and time-bound measures to™:

e prevent the engagement of children in the worst forms of child labour;

e provide the necessary and appropriate direct assistance for the removal
of children from the worst forms of child labour, and for their re-
habilitation and social integration;

e  ensure access to free basic education, and, wherever possible and appro-
priate, vocational training, for all children removed from the worst forms
of child labour;

e identify and reach out to children at special risk; and
e take account of the special situation of girls.

It is important to specify the meaning of the phrase “take effective and
time-bound measures”. As noted above,” to proceed immediately implies
taking immediate measures without waiting for progress on achieving longer-
term goals. However, effective elimination would seem to require both imme-
diate and time-bound measures. Immediate measures could include, for
instance, removal from intolerable situations. For example, as soon as chil-
dren are found in bondage, in a brothel or deep in a mine, it is necessary to
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take action and emergency measures are required until assistance and re-
habilitation can be provided to them. Other measures could then be taken,
for example with a view to prevention, which could require a certain time
frame for implementation and should be time-bound. Prevention, rehabili-
tation and social reintegration, as called for in Article 7, could give rise to
immediate and time-bound action.”

Finally, Article 8 of the Convention provides that member States which
ratify it shall take appropriate steps to assist one another in giving effect to
the provisions of the Convention “through enhanced international cooper-
ation and/or assistance including support for social and economic develop-
ment, poverty eradication programmes and universal education”. With
regard to the obligation for member States ““to assist one another”, the Legal
Adviser of the ILO, in response to a question raised by a Government mem-
ber of the Conference Committee, “stressed the idea of partnership con-
tained in the spirit of the Article”. He emphasized that *“no obligation would
arise from either proposal for ratifying member States in relation to a par-
ticular level or form of cooperation or assistance. There was only an oblig-
ation to take appropriate steps towards enhanced international partnerships,
and it was up to individual States to decide on those appropriate steps.”’
A Government member of the Conference Committee, referring to the com-
ments of the Legal Adviser, indicated that the term “partnerships” used by
the Legal Adviser meant “working together” and that Article 8 encouraged
member States to work together to meet the goals of the Convention.”

Paragraphs 11 and 16 of Recommendation No. 190 provide indications
on the manner in which member States could cooperate and/or assist in
international efforts to prohibit and eliminate the worst forms of child labour.
For this purpose, they could: gather and exchange information concerning
criminal offences, including those involving international networks; detect
and prosecute those involved in the sale and trafficking of children, or in
the use, procuring or offering of children for illicit activities, for prostitu-
tion, for the production of pornography or for pornographic performances;
and register perpetrators of such offences. Such international cooperation
and/or assistance should include: mobilizing resources for national and inter-
national programmes; mutual legal assistance; technical assistance includ-
ing the exchange of information; and support for social and economic
development, poverty eradication programmes and universal education.
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6.3 CONDITIONS OF EMPLOYMENT
OF YOUNG PERSONS

6.3.1 Content of the standards

Certain ILO Conventions provide that in specific sectors, before being
admitted to employment, young persons must undergo a medical examina-
tion for fitness for employment with a view to limiting the risks inherent in
the work that they are to perform. They set a minimum age up to which it
is compulsory for a young person to undergo such an examination and pro-
vide for regular medical examinations up to a certain age.

(@) The Medical Examination of Young Persons
(Industry) Convention, 1946 (No. 77), and
the Medical Examination of Young Persons
(Non-Industrial Occupations) Convention,
1946 (No. 78)

(iy Scope of application of Conventions Nos. 77 and 78

Convention No. 77 applies to children and young persons employed or
working in, or in connection with, industrial enterprises, whether public or
private.” For the purposes of the Convention, industrial enterprises are con-
sidered to include: mines, quarries and other works for the extraction of
minerals from the earth; enterprises in which articles are manufactured,
altered, cleaned, repaired, ornamented, finished, adapted for sale, broken up
or demolished, or in which materials are transformed, including enterprises
engaged in shipbuilding or in the generation, transformation or transmis-
sion of electricity or motive power of any kind; enterprises engaged in build-
ing or civil engineering work, including constructional, repair, maintenance,
alteration and demolition work; and enterprises engaged in the transport of
passengers or goods by road, rail, inland waterway or air, including the
handling of goods at docks, quays, wharves, warehouses or airports.

Convention No. 78 applies to children and young persons employed for
wages, or working directly or indirectly for gain, in non-industrial occupa-
tions, which mean all occupations other than those recognized by the com-
petent authority as industrial, agricultural or maritime occupations.”
Convention No. 78 envisages the possibility of exempting from its applica-
tion work which is recognized as not being dangerous to the health of chil-
dren or young persons in family enterprises in which only parents and their
children or wards are employed.®

(i) Medical examination

Although they apply to different sectors, Conventions Nos. 77 and 78
contain analogous provisions which make it compulsory for young persons
to undergo a medical examination for fitness for employment before they
are admitted to employment.
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Thorough medical examination

Conventions No. 77 and 78 provide that children and young persons
under 18 years of age shall not be admitted to employment by an industrial
enterprise or in non-industrial occupations unless they have been found fit
for the work on which they are to be employed by a thorough medical exam-
ination.®* The medical examination for fitness for employment has to be car-
ried out by a qualified physician approved by the competent authority and
certified either by a medical certificate or by an endorsement on the work
permit or in the workbook.®? In occupations which involve high health risks,
the medical examination for fitness for employment shall be required until
at least the age of 21 years.®

The medical examination shall not involve the child or young person,
or his or her parents, in any expense.®

Repetition of medical examinations

The fitness of children or young persons for the employment in which
they are engaged shall be subject to medical supervision until they have
attained the age of 18 years.® The continued employment of children or
young persons under 18 years of age shall be subject to the repetition of
medical examinations at intervals of not more than one year.®® In the same
way as for the medical examination for fitness for employment, in occupa-
tions which involve high health risks, periodical medical re-examinations
have to be required until at least the age of 21 years.”

With regard to medical re-examinations, national laws or regulations
shall make provision for the special circumstances in which a medical re-
examination shall be required, in addition to the annual examination or at
more frequent intervals, in order to ensure effective supervision in respect of
the risks involved in the occupation and of the state of health of the child
or young person as shown by previous examinations; or empower the com-
petent authority to require medical re-examinations in exceptional cases.®®

(iii) Implementation of the instruments under examination

As already mentioned, Conventions Nos. 77 and 78 contain a number
of identical provisions; the scope of application of these provisions is dif-
ferent, however, since Convention No. 77 applies to industrial work and
Convention No. 78 to non-industrial occupations. Reference is made below
firstly to the comments of the Committee of Experts on the provisions of
the Conventions which are identical, and then on certain aspects which are
related to each Convention specifically.

Identical provisions of Conventions Nos. 77 and 78

Medical examination for fitness for employment for children

and young persons under 18 years of age

In most cases, the Committee of Experts has reminded governments
that the medical examination for fitness for employment is obligatory for
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children and young persons under 18 years of age. In addition, it has empha-
sized that the fitness of children and young persons must be determined by
means of medical examinations until the age of 18.

It has also drawn the attention of governments to the fact that the med-
ical examination must be thorough and go beyond the issuing of a mere
certificate of good health.

Medical examination for fitness for employment

up to the age of 21 years

The Committee of Experts has frequently emphasized that, in occu-
pations involving high health risks, medical examinations for fitness for
employment and re-examinations must be carried out up to the age of 21
years. Moreover, it has recalled that the occupations and categories of occu-
pations in which medical examinations for fitness for employment are
required until at least the age of 21 years have to be specified by national
laws or regulations.

Provision of medical examinations

free of charge

In certain cases, the Committee of Experts has emphasized that the
medical examinations required by Conventions Nos. 77 and 78 must not
involve any expense for the children or young persons, or their parents.

Measures for vocational guidance

and physical and vocational rehabilitation

On several occasions, the Committee of Experts has recalled that appro-
priate measures have to be taken for the vocational guidance and physical
and vocational rehabilitation of children and young persons found by med-
ical examination to be unsuited to certain types of work or to have physi-
cal handicaps or limitations.

Provisions related to specific Conventions

Convention No. 77

In contrast with Convention No. 78, no exceptions from its provisions
are envisaged by Convention No. 77. In certain cases, the Committee of
Experts has therefore recalled that the Convention applies to all industrial
enterprises, irrespective of the number of workers that they employ.

Convention No. 78

Employment covered by the Convention. In certain cases, the Commit-
tee of Experts has emphasized that, apart from the possibilities of exempt-
ing from the application of the Convention employment in family enterprises
in which only parents and their children or wards are occupied on work
which is recognized as not being dangerous to the health of children or
young persons, no other employment may be excluded.
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Table 6.1 Instruments on the elimination of child labour

Instruments

Number of

ratifications
(31 August

2002)

Status

Up-to-date instruments (Convent

ions whose

ratification is encouraged and Recommen-

dations to which member States are invited to give effect.)

Convention, 1999 (No. 182)

Minimum Age Convention, 1973 117 Fundamental Convention.

(No. 138)

Minimum Age Recommendation, - This Recommendation is related to a fun-

1973 (No. 146) damental Convention and is considered up
to date.

Worst Forms of Child Labour 129 Fundamental Convention.

Worst Forms of Child Labour
Recommendation, 1999 (No. 190)

This Recommendation is related to a fun-
damental Convention and is considered up
to date.

Other instruments

(This category comprises instruments that are no longer fully up
to date but remain relevant in certain respects.)

Minimum Age (Non-Industrial
Employment) Recommendation,
1932 (No. 41)

Minimum Age (Family Under-
takings) Recommendation, 1937

(No. 52)

The Governing Body has decided to
maintain the status quo with regard
to Recommendations Nos. 41 and 52.

Outdated instruments

(Instruments that are no longer up to date; this category in-
cludes the Conventions that member States are no longer invited
to ratify and the Recommendations whose implementation is no
longer encouraged.)

Minimum Age (Industry)
Convention, 1919 (No. 5)

20

The Governing Body has invited the States
parties to Convention No. 5 to contemplate
ratifying the Minimum Age Convention,
1973 (No. 138), and denouncing Conven-
tion No. 5 at the same time, with recourse
to technical assistance as required.

Minimum Age (Agriculture)
Convention, 1921 (No. 10)

13

The Governing Body has invited States par-
ties to Convention No. 10 to contemplate
ratifying the Minimum Age Convention,
1973 (No. 138), which would involve the
denunciation of Convention No. 10 on the
condition stated in Article 10(5)(b) of Con-
vention No. 138, with recourse to technical
assistance as required.

Minimum Age (Non-Industrial
Employment) Convention, 1932
(No. 33)

The Governing Body has invited States
parties to Convention No. 33 to contem-
plate ratifying the Minimum Age Conven-
tion, 1973 (No. 138), which would ipso
jure involve the immediate denunciation of
Convention No. 33 on the condition stated
in Article 10(4)(b) of Convention No. 138,
with recourse to technical assistance as
required.
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Table 6.1 Instruments on the elimination of child labour (cont.)

Instruments

Number of
ratifications
(31 August
2002)

Status

Outdated instruments  (Instruments that are no longer up to date; this category includes

(cont.) the Conventions that member States are no longer invited to
ratify and the Recommendations whose implementation is no
longer encouraged.)

Minimum Age (Industry) Con-
vention (Revised), 1937 (No. 59)

15

The Governing Body has invited States
parties to Convention No. 59 to contem-
plate ratifying the Minimum Age Conven-
tion, 1973 (No. 138), which would ipso
jure involve the immediate denunciation of
Convention No. 59 on the condition stated
in Article 10(4)(a) of Convention No. 138,
with recourse to technical assistance as
required.

Minimum Age (Non-Industrial
Employment) Convention (Re-
vised), 1937 (No. 60)

The Governing Body shelved Convention
No. 60 with immediate effect. It also invited
the State party to Convention No. 60 to
contemplate ratifying the Minimum Age
Convention, 1973 (No. 138), and denounc-
ing at the same time Convention No. 60.
Finally, the Governing Body decided that
the status of Convention No. 60 would be
re-examined in due course with a view to its
possible abrogation by the Conference.

Minimum Age (Underground
Work) Convention, 1965 (No.
123)

25

The Governing Body has invited States
parties to Convention No. 123 to contem-
plate ratifying the Minimum Age Conven-
tion, 1973 (No. 138), which would ipso

jure involve the immediate denunciation of
Convention No. 123 on the condition stated
in Article 10(4)(f) of Convention No. 138,
with recourse to technical assistance as
required.

Minimum Age (Underground
Work) Recommendation, 1965
(No. 124)

The Governing Body has noted that Rec-
ommendation No. 124 was obsolete and
that this Recommendation should be with-
drawn, while deferring the proposal to the
Conference to withdraw the instrument
until the situation has been re-examined at
a later date.

Minimum Age (Coal Mines) Rec-
ommendation, 1953 (No. 96)

The Governing Body has noted that Rec-
ommendation No. 96 is obsolete and has
decided to propose to the Conference the
withdrawal of the Recommendation in due
course.
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Table 6.2 Instruments on the conditions of employment of young persons

Instruments

Number of

ratifications
(31 August

2002)

Status

Up-to-date instruments (Convent

ions whose

ratification is encouraged and Recommen-

dations to which member States are invited to give effect.)

Medical Examination of Young
Persons (Industry) Convention,
1946 (No. 77)

43

Medical Examination of Young
Persons (Non-Industrial Occupa-
tions) Convention, 1946 (No. 78)

39

Medical Examination of Young
Persons (Underground Work)
Convention, 1965 (No. 124)

41

The Governing Body has invited member
States to contemplate: (i) ratifying Conven-
tions Nos. 77, 78 and 124 and to inform the
Office of any obstacles or difficulties encoun-
tered that might prevent or delay the ratifica-
tion of these Conventions; and (ii) the need
for a full or partial revision of these Conven-
tions, including their possible consolidation.

Medical Examination of Young
Persons Recommendation, 1946
(No. 79)

Conditions of Employment of
Young Persons (Underground
Work) Recommendation, 1965
(No. 125)

The Governing Body has invited member
States to give effect to Recommendations
Nos. 79 and 125 and to inform the Office of
any obstacles or difficulties encountered in the
implementation of these Recommendations.

Instruments to be revised (Instruments whose revision has been decided upon by the

(Industry) Convention (Revised),
1948 (No. 90)

Governing Body.)
Night Work of Young Persons 59
(Industry) Convention, 1919
(No. 6)
Night Work of Young Persons 20
(Non-Industrial Occupations)
Convention, 1946 (No. 79)
Night Work of Young Persons 50

Night Work of Children and
Young Persons (Agriculture)
Recommendation, 1921 (No. 14)

Night Work of Young Persons
(Non-Industrial Occupations)
Recommendation, 1946 (No. 80)

The Governing Body has decided upon the
revision of Conventions Nos. 6, 79 and 90
and Recommendations Nos. 14 and 80.
These revisions are included in the item on
night work of children and young persons,
which is among the proposals for inclusion
on the agenda of the Conference.

Outdated instruments

(Instruments that are no longer up to date; this category in-

cludes the Conventions that member States are no longer invited
to ratify and the Recommendations whose implementation is no
longer encouraged.)

In the area of conditions of employment and work of children and young persons, no
instrument has been considered as outdated by the Governing Body.
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Supervising the application of the system of medical examinations. In the
great majority of cases, the Committee of Experts has recalled that identi-
fication measures are required to monitor the application of the system of
medical examinations for fitness for employment of children and young per-
sons working on their own account, or for their parents, in itinerant trad-
ing or in any other occupation carried on in the streets or in places to which
the public has access.

(b) The Medical Examination of Young Persons
(Underground Work) Convention,
1965 (No. 124)

(i) Scope of application of Convention No. 124

Convention No. 124 applies to employment or work underground in
mines, including employment or work underground in quarries.* For the
purpose of the application of the Convention, the term *“mine” means any
enterprise, whether public or private, for the extraction of any substance
from under the surface of the earth by means involving the employment of
persons underground.®

(i) Medical examination

In the same way as Conventions Nos. 77 and 78, provision is also made
in Convention No. 124 that a thorough medical examination, and periodic
re-examinations at intervals of not more than one year, for fitness for employ-
ment shall be required for employment or work underground in mines.*
These examinations are required for persons under 21 years of age. Never-
theless, alternative arrangements for medical supervision of young persons
between 18 and 21 years are permitted where the competent authority is
satisfied on medical advice that such arrangements are at least equivalent
to those required, provided that the most representative organizations or
employers and workers concerned have been consulted and have reached
agreement.”” The medical examinations have to be carried out under the
responsibility and supervision of a qualified physician approved by the com-
petent authority and have to be certified in an appropriate manner.”

As stipulated in Conventions Nos. 77 and 78, the medical examinations
shall not involve the young persons, their parents or guardians, in any
expense.”

(iii) Implementation of the instruments
under examination

Medical examination for fitness for employment

up to the age of 21 years

On several occasions, the Committee of Experts has drawn the atten-
tion of governments to the fact that Convention No. 124 requires a thor-
ough medical examination for fitness for employment of persons under 21
years of age with a view to their employment or work underground in mines.
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Medical examinations

On several occasions, the Committee of Experts has recalled that med-
ical examinations have to be carried out under the responsibility and super-
vision of a qualified physician and certified in an appropriate manner. In
the great majority of cases, it has also drawn the attention of governments
to the fact that an X-ray film of the lungs must be required on the occasion
of the initial medical examination and, when regarded as medically neces-
sary, on the occasion of subsequent re-examinations.

Measures necessary for the enforcement of the Convention

In most cases, the Committee of Experts has recalled that records have
to be maintained by employers and that the latter must make them avail-
able to inspectors. The records have to indicate the duly certified date of
birth, the nature of the occupation and a certificate attesting fitness for
employment. The Committee of Experts has sometimes drawn attention to
the fact that records have to be made available to workers’ representatives,
at their request.

Consultation of organizations of employers and workers

On certain occasions, the Committee of Experts has drawn the atten-
tion of governments to the fact that the Convention requires that organ-
izations of employers and workers be consulted before determining general
policies for the implementation of the Convention and before adopting
regulations to give effect to it.

Notes

! By “economic activity” is meant the production of goods and services as defined by
the United Nations System of National Accounts. According to this system, the production
of goods and services comprises: all production and processing of primary products, whether
intended for the market, for exchange or for own consumption; production for the market of
all other goods and services; and, in the case of the households producing such goods and
services for the market, the corresponding production for own consumption. See on this sub-
ject the Labour Statistics Recommendation, 1985 (No. 170). See ILO: Governing Body, 264th
Session, Geneva, Nov. 1995, doc. GB.264/ESP/1, p. 2, note 4.

2 See doc. GB.264/ESP/1, para. 6. In this text, the term “child labour” covers all econ-
omic activities carried out by a child or young person. In general, these activities are covered
by national laws and regulations, which must be in conformity with ILO instruments.

® These are: the Minimum Age (Industry) Convention, 1919 (No. 5); the Minimum Age
(Sea) Convention, 1920 (No. 7); the Minimum Age (Agriculture) Convention, 1921 (No. 10);
the Minimum Age (Trimmers and Stokers) Convention, 1921 (No. 15); the Minimum Age
(Non-Industrial Employment) Convention, 1932 (No. 33); the Minimum Age (Sea) Conven-
tion (Revised), 1936 (No. 58); the Minimum Age (Industry) Convention (Revised), 1937 (No.
59); the Minimum Age (Non-Industrial Employment) Convention (Revised), 1937 (No. 60);
the Minimum Age (Fishermen) Convention, 1959 (No. 112); the Minimum Age (Underground
Work) Convention, 1965 (No. 123); the Minimum Age (Non-Industrial Employment) Rec-
ommendation, 1932 (No. 41); the Minimum Age (Family Undertakings) Recommendation,
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1937 (No. 52); the Minimum Age (Coal Mines) Recommendation, 1953 (No. 96); and the
Minimum Age (Underground Work) Recommendation, 1965 (No. 124).

* The Night Work of Young Persons (Industry) Convention, 1919 (No. 6); the Night
Work of Young Persons (Non-Industrial Occupations) Convention, 1946 (No. 79); the Night
Work of Young Persons (Industry) Convention (Revised), 1948 (No. 90); the Night Work of
Young Persons (Non-Industrial Occupations) Recommendation, 1946 (No. 80); and the Night
Work Recommendation, 1990 (No. 178).

® The Medical Examination of Young Persons (Sea) Convention, 1921 (No. 16); the
Medical Examination of Young Persons (Industry) Convention, 1946 (No. 77); the Medical
Examination of Young Persons (Non-Industrial Occupations) Convention, 1946 (No. 78); the
Medical Examination of Young Persons (Underground Work) Convention, 1965 (No. 124);
and the Medical Examination of Young Persons Recommendation, 1946 (No. 79). Moreover,
the Conference has adopted seven Conventions and four Recommendations principally
addressing other subjects, but which contain provisions on minimum age. See in this respect
for hazardous and unhealthy work, the White Lead (Painting) Convention, 1921 (No. 13); the
Radiation Protection Convention, 1960 (No. 115); the Maximum Weight Convention, 1967
(No. 127); the Benzene Convention, 1971 (No. 136); the Occupational Safety and Health
(Dock Work) Convention, 1979 (No. 152); the Lead Poisoning (Women and Children) Rec-
ommendation, 1919 (No. 4); the Conditions of Employment of Young Persons (Underground
Work) Recommendation, 1965 (No. 125); the Maximum Weight Recommendation, 1967 (No.
128); and the Benzene Recommendation, 1971 (No. 144). See also: the Social Policy (Non-
Metropolitan Territories) Convention, 1947 (No. 82); the Social Policy (Basic Aims and Stan-
dards) Convention, 1962 (No. 117); the Seafarers’ Hours of Work and the Manning of Ships
Convention, 1996 (No. 180); and the Unemployment (Young Persons) Recommendation, 1935
(No. 45). In June 2001, at its 89th Session the Conference adopted the Safety and Health in
Agriculture Convention (No. 184), and Recommendation (No. 192). These new instruments
contained provisions on the safety and health of young workers. Article 16, para. 1, of Con-
vention No. 184 provides that “[t]he minimum age for assignment to work in agriculture which
by its nature or the circumstances in which it is carried out is likely to harm the safety and
health of young persons shall not be less than 18 years”.

¢ Indeed, many countries were not able to set, and particularly to apply, a minimum age
for admission to employment or work in all sectors. This remains true today.

" ILO: Minutes of the 181st Session of the Governing Body, Geneva, 1970, Appendix |1,
para. 8.

8 By way of illustration, reference may be made to the Declaration of the Rights of the
Child, 1924, the Universal Declaration of Human Rights, 1948, the Declaration of the Rights
of the Child, 1959, the International Covenant on Civil and Political Rights, 1966 and the
International Covenant on Economic, Social and Cultural Rights, 1966.

° The Convention on the Rights of the Child is the most widely ratified international
Convention by members of the United Nations. It has been ratified by 191 member States,
and only the United States and Somalia have not yet ratified the Convention, although the
United States has signed it. The Convention entered into force on 2 September 1990.

' IPEC’s aim is the progressive elimination of child labour worldwide, emphasizing the
eradication of the worst forms as rapidly as possible. It works to achieve this in several ways:
through country-based programmes which promote policy reform and put in place concrete
measures to end child labour; and through international and national campaigning intended
to change social attitudes and promote the ratification and effective implementation of ILO
Conventions on child labour. Complementing these efforts are in-depth research, legal exper-
tise, policy analysis and programme evaluation carried out in the field at the regional and
international levels. The political will and commitment of individual governments to address
child labour —in alliance with employers’ and workers’ organizations, non-governmental organ-
izations and other civil society actors — is the foundation for ILO-IPEC action. IPEC relies
on a coalition of nearly 100 partners, comprising member countries that have invited IPEC
to set up local programmes, donor governments and other contributing governmental and
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non-governmental organizations. Since its inception in 1992, IPEC programmes in more than
60 countries have made a considerable impact in both removing hundreds of thousands of
children from the workplace and raising general awareness of the scourge of child labour.

™ Through the Declaration the 1LO intends to provide a response to the challenges of
economic globalization, which has been the subject of many debates within the Organization
since 1994.

12 See ILO: Governing Body ..., doc. GB.264/ESP/1, para. 81.

B ibid., para. 82.

1 Conventions Nos. 5, 7, 10 and 33.

15 Conventions Nos. 58, 59 and 60.

16 Convention No. 123.

7 Conventions Nos. 15, 115 and 136.

'8 These various possibilities are described below in the section on “Exceptions”,
pp. 98-100.

9 1LO: Minimum age for admission to employment, Report 1V(2), ILC, 58th Session,
1973, Geneva, p. 7.

» The Recommendation indicates that the commitment to full employment should be
in accordance with the Employment Policy Convention (No. 122) and Recommendation (No.
122), 1964.

2|, Picard.: La lutte contre le travail des enfants: cadre normatif (Geneva, 1LO, 1995),
p. 2.
% |LO: Minimum age for admission to employment, 1973, op. cit., p. 7.

% ILO: Record of Proceedings, ILC, 57th Session, Geneva, 1972, No. 25 (Appendices:
Fourth Item on the Agenda: Minimum Age of Admission to Employment), para. 21, p. 539.

#1LO: Minimum age, General Survey of the Reports relating to Convention No. 138
and Recommendation No. 146 concerning Minimum Age, Report of the Committee of Experts
on the Application of Conventions and Recommendations, Report 111 (Part 4(B), ILC, 67th
Session, Geneva, 1981, para. 62.

% The link between minimum age and compulsory schooling has been emphasized since
the creation of the ILO. See, ILC, 3rd Session, 1921, Vol. Il, Third Part, Appendices and
Index, Appendix XVIII, Report of the Director presented to the Conference, para. 252, p.
1052.

% Article 19 of Convention No. 82 and Article 15 of Convention No. 117 on social pol-
icy require that provision be made for the progressive development of broad systems of edu-
cation, vocational training and apprenticeships.

7 |LO: Minimum age, General Survey ..., 1981, op. cit., para. 140.

% It should be recalled that Article 6 of Conventions Nos. 33 and 60 provides that a
higher age or ages shall be fixed “for admission of young persons and adolescents to employ-
ment for purposes of itinerant trading in the streets or in places to which the public have
access, to regular employment at stalls outside shops or to employment in itinerant occupa-
tions, in cases where the conditions of such employment require that a higher age should be
fixed”. These provisions may prove to be useful where governments have to determine the
types of employment that are hazardous. However, they do not explicitly state that these jobs
are dangerous. Paragraph 6 of the Minimum Age (Non-Industrial Employment) Recom-
mendation, 1932 (No. 41), indicates that dangerous employment might include certain employ-
ment in public entertainments such as acrobatic performances; in establishments for the cure
of the sick such as employment involving danger of contagion or infection; and in establish-
ments for the sale of alcoholic liquor such as serving customers.

% The Minimum Age (Agriculture) Convention, 1921 (No. 10), was the first Conven-
tion to set a minimum age for admission to employment or work that was lower than the gen-
eral minimum age in the case of “light work™. It places the concept of “light work” in the
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context of vocational instruction. Its provisions on this subject therefore differ from those of
Convention No. 138 of 1973. See ILO: Minimum age, General Survey ..., 1981, op. cit., para.
154. The Minimum Age (Non-Industrial Employment) Convention, 1932 (No. 33), and the
Minimum Age (Non-Industrial Employment) Convention (Revised), 1937 (No. 60), also pro-
vide that an age lower than the general minimum age may be specified for “light work”. How-
ever, these Conventions contain standards which are more complex and detailed on this subject
than Convention No. 138. They explicitly set out the hours and days when such work is author-
ized, and also limit the possibilities of employing children who are still engaged in compul-
sory school during the holidays.

% Examples of types of work considered to be light are given in Paragraph 2 of the
Minimum Age (Non-Industrial Employment) Recommendation, 1932 (No. 41): running
errands, distribution of newspapers, odd jobs in connection with the practice of sports or the
playing of games, and picking and selling flowers or fruits. For the admission of children to
light work, in accordance with the Recommendation, the consent of parents or guardians, a
medical certificate of physical fitness and, “where necessary, previous consultation with the
school authorities” should be required. The hours of work should be adapted to the school
timetable and the age of the child.

% As permitted by Article 2, para. 4, of Convention No. 138 for States whose economy
and educational facilities are insufficiently developed.

* |LO: Minimum Age, General Survey ..., 1981, op. cit., para. 75.

* See section 6.2.1(a)(iv), “Establishment of a higher minimum age for admission to
work that is likely to jeopardize the health, safety or morals”, above.

# Article 5, para. 1.
* Article 5, para. 2.
% Article 5, para. 4(a).

¥ The earlier Conventions on the minimum age for admission to employment or work
address a single aspect of this issue, namely work carried out in vocational training institu-
tions. Conventions Nos. 5, 7, 10, 15, 58, 59 and 112 exclude from their application work done
by children in technical schools and school-ships or training ships, provided that such work
is approved and supervised by public authority. Conventions No. 33 and 60 contain more
detailed provisions on vocational training with a view to employment or work in non-indus-
trial activities and, under certain conditions, do not apply to work done in technical schools.

¥ Conventions Nos. 33 and 60 on the minimum age for admission to employment in
non-industrial work contain much more detailed and restrictive provisions than Convention
No. 138. For example, see Article 4.

* |LO: Minimum age for admission to employment, 1973, op. cit., p. 21.

“ Picard, op. cit., p. 7.

*! This point takes into account the provisions of the Conventions on the night work of
young persons.

2 The obligation to make effective ratified Conventions is set out in article 19, para. 5(d),

of the Constitution. The formal obligation is set out in article 22 of the Constitution, which
requires member States to provide reports on the application of ratified Conventions.

¢ With regard to the national policy, see 6.2.1(a)(ii), above.

* Several 1LO instruments address the subject of labour inspection. See the Labour
Inspection Convention, 1947 (No. 81) [Protocol of 1995 to the Labour Inspection Conven-
tion, 1947]; the Labour Inspection Recommendation, 1947 (No. 81); and the Labour Inspec-
tion (Agriculture) Convention (No. 129) and Recommendation (No. 133), 1969. Under the
terms of these instruments, the functions of the system of labour inspection shall be “to secure
the enforcement of the legal provisions relating to [...] the employment of children and young
persons, and other connected matters, in so far as such provisions are enforceable by labour
inspectors”. See Article 3, para. 1(a), of Convention No. 81 and Article 6, para. 1(a), of Con-
vention No. 129.
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% |LO: Minimum age, General Survey ..., 1981, op. cit., para. 328.

% ibid., para. 332.

" Unless the minimum age for admission to employment or work has been set at 14
years of age. In this case, in accordance with Article 2, para. 4, the age range for light work
is between 12 and 14 years.

* These discussions were held in the Employment and Social Policy Committee of the
Governing Body. See ILO: Governing Body, 264th Session, Geneva, Nov. 1995, docs.
GB.264/ESP/1, GB.264/10, paras. 25-62, and GB.264/2, paras. 12-21.

* ibid., 265th Session, Mar. 1996, docs. GB.265/2, paras. 8-53, and GB.265/205. Dis-
cussions were also held at the Informal Tripartite Meeting at the Ministerial Level and at the
Conference in June 1996.

% L. Picard. “Why new international instruments on child labour?”, in Labour Education,
1997/3, No. 108 (Geneva, ILO).

1 |LO: Child labour, Report IV(2A), ILC, 87th Session, Geneva, 1999, Office com-
mentary, p. 19-20.

%2 ibid., p. 34.

% ibid.

* ibid.

% ibid., Office commentary, p. 39.

% Indeed, the forms of slavery or practices similar to slavery referred to in Article 3(a)
of Convention No. 182 are covered by Convention No. 29. The use, procuring or offering of
a child for purposes such as prostitution referred to in Article 3(b) of Convention No. 182
are considered by the Committee of Experts to be forms of forced labour under Convention
No. 29.

7 |LO: Child labour: Targeting the intolerable, Report VI(1), ILC, 86th Session, Geneva,
1998, p. 66.

% |LO: Record of Proceedings, ILC, 87th Session, Geneva, 1999, Report of the Commit-
tee on Child Labour, para. 136, p. 19/31. For the definition of forced labour, see Chapter 4.

% particularly the International Agreement for the suppression of the “white slave trade”,
1904; the International Convention for the Suppression of Traffic in Women and Children,
1921; the Slavery Convention, 1926; the Protocol amending the Slavery Convention of 1926;
and the Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Insti-
tutions and Practices Similar to Slavery, 1956.

% As confirmed by the Office at the request of the Government of Canada. See ILO:
Child labour, Report 1V(2A), 1999, op. cit., Office commentary, p. 60. With regard to the traf-
ficking of children, it should be noted that on 1 November 2000, the General Assembly of
the United Nations adopted the Convention against Transnational Organized Crime, 2000,
as well as its additional Protocol to Prevent, Suppress and Punish Trafficking in Persons, Espe-
cially Women and Children, 2000.

®1 |LO, Record of Proceedings, 1999, op. cit., paras. 141 and 143, pp. 19/32 and 33. On
25 May 2000, the United Nations General Assembly adopted, without a vote, the Optional
Protocol to the Convention on the Rights of the Child on the involvement of children in
armed conflicts.

2.0n 25 May 2000, the General Assembly of the United Nations adopted without a
vote the Optional Protocol to the Convention on the Rights of the Child on the sale of chil-
dren, child prostitution and child pornography. The Convention for the Suppression of the
Traffic in Persons and of the Exploitation of the Prostitution of Others, 1949, may also be
taken into consideration. The Rome Statute of the International Criminal Court, adopted in
1998 by a United Nations Conference of Plenipotentiaries, affords additional protection to
children involved in armed conflict.

5 1LO, Child labour, Report VV1(2), ILC, 86th Session, Geneva, 1998, p. 52. In this respect,
it should be noted that Article 2 to the Optional Protocol to the Convention on the Rights
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of the Child on the sale of children, child prostitution and child pornography, provides that,
for the purposes of the Protocol: (a) sale of children means any act or transaction whereby
a child is transferred by any person or group of persons to another for remuneration or any
other consideration; (b) child prostitution means the use of a child in sexual activities for
remuneration or any other consideration; (c) child pornography means any representation, by
whatever means, of a child engaged in real or simulated explicit sexual activities or any rep-
resentation of the sexual parts of a child for primarily sexual purposes.

 |LO: Child labour, Report 1V(2A), 1999, op. cit., Office commentary, pp. 60 and 61.

% The Office views the relevant treaties as being the following: the Single Convention
on Narcotic Drugs, 1961; the Convention on Psychotropic Substances, 1971; the Protocol
amending the Single Convention on Narcotic Drugs, 1972; and the United Nations Conven-
tion against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1988. See, on this
subject, ILO: Child labour, Report 1VV(2A), 1999, op. cit., Office commentary, p. 61. Article
3(c) of Convention No. 182 recalls Article 33 of the Convention on the Rights of the Child,
which provides that “States Parties shall take all appropriate measures, including legislative,
administrative, social and educational measures, to protect children from the illicit use of nar-
cotic drugs and psychotropic substances as defined in the relevant international treaties, and
to prevent the use of children in the illicit production and trafficking of such substances”.

% ILO: Child labour, Report 1V(2A), 1999, op. cit., p. 62.

¢ International labour Conventions or United Nations Conventions.

% International labour Recommendations. On this subject, see 1LO: Child Labour, Report
1IV(2A), 1999, op. cit., Office commentary, p. 77.

% ibid., pp. 65 and 66.

™ |LO: Record of Proceedings, 1999, op. cit., para. 194, p. 19/42.

™ |LO: Child labour, Report 1V(2A), 1999, op. cit., p. 80.

2 |LO: Record of Proceedings, 1999, op. cit., para. 143, p. 19/33. A number of other
Conventions, such as the Vocational Rehabilitation and Employment (Disabled Persons) Con-
vention, 1983 (No. 159), and the Minimum Wage Fixing Convention, 1970 (No. 131), include
similar references to other concerned groups or competent persons.

™ 1LO: Child labour, Report 1V(2A), 1999, op. cit., Office commentary, p. 98.

™ See the comments concerning Article 1 of Convention No. 182.

" ILO: Child labour, Report IV(2A), 1999, op. cit., pp. 34-35.

® |LO: Record of Proceedings, 1999, op. cit., para. 242, p. 19/49.

" ibid, para. 243, p. 19/49.

® Article 1, para. 1, of Convention No. 77.

™ Article 1, paras. 1 and 2, of Convention No. 78.

% Article 1, para. 4, of Convention No. 78.

8 Article 2, para. 1, of Conventions Nos. 77 and 78.

8 Article 2, para. 2, of Conventions Nos. 77 and 78. Under the terms of para. 3, the
document certifying fitness for employment may be issued subject to specified conditions of
employment and issued for a specified job or for a group of jobs or occupations involving
similar health risks which have been classified as a group by the authority responsible for the
enforcement of the laws and regulations concerning medical examinations for fitness for
employment.

& Article 4, para. 1, of Conventions Nos. 77 and 78. Article 4, para. 2, of the Conven-
tions provides that national laws or regulations shall either specify, or empower an appropri-
ate authority to specify, the occupations or categories of occupations in which medical
examination and re-examinations for fitness for employment shall be required until at least
the age of 21 years.

& Article 5 of Conventions Nos. 77 and 78.

% Article 3, para. 1, of Conventions Nos. 77 and 78.
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% Article 3, para.
8 Article 4, para.
& Article 3, para.
8 Article 1, para.
% Article 1, para.
° Article 2, para.
2 Article 2, para.
® Article 3, para.
* Article 3, para.

2, of Conventions Nos. 77 and 78.

1, of Conventions Nos. 77 and 78. See note 83 above.
3, of Conventions Nos. 77 and 78.
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GLOSSARY

International Labour Conference (ILC). Supreme body of the ILO. Meets once a
year in the month of June and gathers together governments and employers’ and
workers’ organizations from each of the 175 member States of the ILO (tripartism).
Adopts the ILO budget and international labour Conventions and Recommenda-
tions, and determines the Organization’s policy and programmes.

Governing Body. Executive body of the ILO (tripartite). Elects the Director-General
of the Office, prepares the Organization’s programme and budget, sets the agenda
of the Conference, determines the Organization’s standards policy and its technical
cooperation policy, supervises the implementation of related programmes and imple-
ments the decisions of the Conference.

International labour Conventions. Instruments intended to create international oblig-
ations upon States which ratify them.

International labour Recommendations. Instruments providing guidance for action
by governments and employers’ and workers’ organizations; they are not intended
to give rise to obligations, nor can they be ratified by member States.

Committee of Experts on the Application of Conventions and Recommendations. Estab-
lished by the Governing Body in 1926 to examine government reports on the appli-
cation of Conventions and other obligations contained in the ILO Constitution
relating to international labour standards; assesses the conformity of national law
and practice with the provisions of ILO Conventions. Composed of 20 high-level
jurists (judges of supreme courts, professors, legal experts, etc.) appointed by the
Governing Body. It meets once a year in November-December and its report is
examined by the International Labour Conference.

Committee on the Application of Standards. Tripartite Committee of the Interna-
tional Labour Conference which takes as a basis for its work the report of the
Committee of Experts. In its report to the Conference, the Committee on the Appli-
cation of Standards makes conclusions, inviting the governments concerned to pro-
vide clarifications and take measures, where appropriate, to overcome divergencies
observed between national law and practice and the provisions of ratified Con-
ventions.

General Surveys of the Committee of Experts. Drawn up on the basis of the reports
received from governments and employers’ and workers’ organizations following
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requests by the Governing Body concerning the situation of national law and prac-
tice in relation to one or more Conventions and Recommendations. Provides a com-
parative description of the situation of national law and practice in relation to the
instruments under consideration and establishes the main lines for the application
of these instruments.

Observations. Comments by the Committee of Experts published in its report. An
observation is normally made in the most serious or long-lasting cases of non-
compliance with obligations.

Direct requests. Comments by the Committee of Experts which are not published
in its report, but are sent to governments by the Office on behalf of the Commit-
tee of Experts. Direct requests generally raise technical issues, and may also request
clarifications on certain points.
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